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Education and Skills Committee 
 

21st Meeting, 2017 (Session 5), Wednesday, 6 September 2017 
 

Subordinate Legislation 
 
Introduction  
 
1. This paper is to inform the Committee’s consideration of two Scottish Statutory 

Instruments (SSIs) subject to the negative procedure— 
 

 2017/180: The Education (Fees and Student Support) (Miscellaneous 
Amendments) (Scotland) Regulations 2017 

 2017/182: The Welfare Reform (Consequential Amendments) (Scotland) 

Regulations 2017 

 
2. Under the negative procedure, unless the Committee (and later the Parliament) 

agrees a “motion to annul” an SSI, the instrument will come into force.  More 
information on the negative procedure can be found here: 
 

 http://www.parliament.scot/S5_Delegated_Powers/Flowchart_on_Negative_SSIs
.pdf  

 
3. Should the Committee wish to report to Parliament on either or both of these 

instruments, it must do so by Monday 11 September 2017. 
 

4. The Committee considered both of these instruments at its last meeting on 
Wednesday 28 June 2017.  The Committee agreed to write to the Scottish 
Government for its response to concerns raised by the Delegated Powers and 
Law Reform Committee in its report on the instrument.  The Government’s 
response on these and other issues in a letter of 26 July 2017.  The part of that 
letter relating to these instruments is reproduced in the Annexe of this paper. 

 

The Education (Fees and Student Support) (Miscellaneous Amendments) 
(Scotland) Regulations 2017 
 
5. This instrument makes a number of amendments to fees and student support. 

The supporting documents accompanying the instruments, set out three 
categories of amendments in the regulations— 

 
Eligibility of persons with a period of long residence in the UK 
 
6. Following the decision of the Supreme Court in R (on the application of Tigere) v 

Secretary of State for Business, Innovation and Skills [2015] UKSC 57, the 
regulations will enable a “third country national who has lived in the UK for a 
significant part of his or her life but who does not have an unrestricted right to 
remain in the UK under immigration law to qualify for student support”.1  The 
“significant part” of the individual’s life is quantified as “7 years prior to the 

                                                           
1
 Policy Note, paragraph 3 http://www.legislation.gov.uk/ssi/2017/180/pdfs/ssipn_20170180_en.pdf  

http://www.legislation.gov.uk/ssi/2017/180/contents/made
http://www.legislation.gov.uk/ssi/2017/180/contents/made
http://www.legislation.gov.uk/ssi/2017/182/contents/made
http://www.legislation.gov.uk/ssi/2017/182/contents/made
http://www.parliament.scot/S5_Delegated_Powers/Flowchart_on_Negative_SSIs.pdf
http://www.parliament.scot/S5_Delegated_Powers/Flowchart_on_Negative_SSIs.pdf
http://www.parliament.scot/S5_Education/General%20Documents/20170726InLtrFromDFMtoConvenerReLtr070717reSubLeg.pdf
https://www.supremecourt.uk/cases/uksc-2014-0255.html
https://www.supremecourt.uk/cases/uksc-2014-0255.html
http://www.legislation.gov.uk/ssi/2017/180/pdfs/ssipn_20170180_en.pdf
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commencement of the course of education” if the individual is under 18 or “half 
of his or her life or a period of 20 years” if the individual is 18 years or older. 
 

7. The instrument makes these changes to a number of student support schemes.  
 

Eligibility of persons for an allowance under the Nursing Regulations 
 
8. The Explanatory Note states that the instrument makes changes to the Nursing 

and Midwifery Student Allowances (Scotland) Regulations 2007 which will 
“require a person to be ordinarily resident in Scotland on the relevant date in 
order to be eligible for support.”  Previously, the regulations allowed support to 
be provided to anyone “ordinarily resident anywhere in the UK and Islands”. 
 

Miscellaneous/Other amendments 
 
9. The Explanatory Note describes a number of “Miscellaneous amendments” that 

the SSI makes.  These are explained in more detail in the Policy Note under the 
heading "Other amendments”.   
 

10. The instruments make a number of changes to the Education (Student Loans for 
Tuition Fees) (Scotland) Regulations 2006 and Education (Student Loans) 
(Scotland) Regulations 2007.  These are: 
 

 A change to the eligibility for a student fee loan whereby individuals who 
were “born in the UK lived the greater part of their life there and have 
been ordinarily resident for 1 out of the last 3 years” 2 are eligible.  
Generally, students must have been ordinarily resident in the UK for 3 
years prior to the start of their course. 

 Adding ‘Certificates of Higher Education’ to the list of the Higher 
Education courses designated for student loan support. 

 To “make it clear that the Scottish Ministers may determine that a course 
is designated”3 for the purposes of those taking the courses being eligible 
for certain loans. 

 Ministers may determine that a student in receipt of a particular allowance 
is not eligible for a student loan.  Currently, the Education (Student Loans) 
(Scotland) Regulations 2007 specify that individuals are not eligible for a 
loan if they are in receipt of: a non-means tested bursary or award of 
similar description under section 63 of the Health Services and Public 
Health Act 1968; or any allowance under the Nursing and Midwifery 
Student Allowances (Scotland) Regulations 2007. 

 
11. The instrument also makes changes to the Nursing and Midwifery Student 

Allowances (Scotland) Regulations 2007 and the Students’ Allowances 
(Scotland) Regulations 2007 which “make it clear that Ministers have the power 
to pay different allowances for different purposes”4.  The Policy Note states that 

                                                           
2
 Policy Note 

3
 Policy Note 

4
 Policy Note 

http://www.legislation.gov.uk/ssi/2017/180/note/made
http://www.legislation.gov.uk/ssi/2017/180/note/made
http://www.legislation.gov.uk/ssi/2017/180/pdfs/ssipn_20170180_en.pdf
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this is to “enable additional support to be provided for particular groups of 
students”. 
 

12. The instrument also corrects a drafting error in the Education Maintenance 
Allowances (Scotland) Regulations 2007. 

 
The Welfare Reform (Consequential Amendments) (Scotland) Regulations 2017 

 
13. This instrument affects the eligibility for free school lunches and funded early 

learning and childcare entitlement (in the case of 2 year olds) for individuals in 
receipt of Universal Credit. 
 

14. The instrument sets an earned income threshold of £610 per month and an 
individual or couple (or child) earning more than this and in receipt of Universal 
Credit will not be eligible for the benefits described in the previous paragraph. 
 

15. Previously all recipients of Universal Credit were eligible for free school lunches 
and funded early learning and childcare entitlement (in the case of 2 year olds).  
The Policy Note states— 
 

“The inclusion of all Universal Credit claimants in the qualifying criteria […] 
was intended to be an interim measure to ensure that no child was 
disadvantaged during the roll out of Universal Credit.  As Universal Credit 
continues to roll out across Scotland, incorporating a broader range of 
claimants, an income threshold is required to ensure these passported 
benefits remain appropriately targeted.” 
 

16. The Policy Note explains that the level at which the threshold is set is based on 
DWP data modelling.  It states— 

 
“The income threshold selected is aimed at maintaining the number of 
children entitled to free school lunches before the introduction of Universal 
Credit. This helps maintain the status quo and provide for the most 
disadvantaged children, while avoiding new financial burdens for local 
authorities.” 

 
Action 

 
17. The Committee is invited to consider whether it wishes to raise any points on 

these SSIs. 
 

Clerk to the Committee 
  

http://www.legislation.gov.uk/ssi/2017/182/pdfs/ssipn_20170182_en.pdf
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ANNEXE 
 

CORRESPONDENCE FROM THE CABINET SECRETARY FOR EDUCATION 
AND SKILLS 

 
26 July 2017 

 
Education (Fees and Student Support) (Misc Amendments) (Scotland) Regs 
2017 

 
I am aware that the DPLRC wrote to the Scottish Government to seek further 
information on the drafting of the Regulations on 9th June and that the Scottish 
Government responded to that request on 13th June. Each of the issues raised by 
the DPLRC concerned a technical aspect of the drafting adopted in the Regulations 
and we responded to each issue by setting out the reasons underlying the choice of 
wording and undertook to take future corrective action where we agreed this would 
be helpful. The DPLRC did not raise any questions as to the underlying policy or 
legality of any of the amendments that we have made.  
 
I note the concern regarding the supporting documentation and would like to 
reassure the Committee that we will always seek to consult stakeholders and assess 
the impact of policies which may affect entitlement to student support. We have 
highlighted in both the explanatory and policy notes that there are two sets of 
amendments in the Regulations which affect entitlement to student support. I am 
satisfied that officials have taken on board this feedback from the DPLRC and will 
ensure that future regulations are supported by comprehensive documentation which 
fully outlines the intended policy and changes it will introduce.  
 
In relation to the changes introduced by these Regulations, firstly they will widen 
access to student support to third country nationals who have lived in the UK for a 
significant part of their life but do not have an unrestricted right to remain in the UK 
under immigration law. We have made these amendments to widen access to 
student support and in doing so we were guided by the recommendations of the 
Supreme Court in an English case (R (on the application of Tigere) v Secretary of 
State for Business. Innovation and Skills [2015] UKSC 57) and the amendments 
made by the UK Government in respect of the legislation providing for student 
support in England.  Since this amendment widens rather than restricts entitlement 
to student support and there was clear guidance from the Supreme Court we did not 
consider it necessary to conduct a formal consultation or impact assessment which 
may have delayed the possibility of making the change for the forthcoming academic 
year.  
 

Secondly, while the Regulations restrict ·access to allowances paid under the 

Nursing and Midwifery Student Allowances (Scotland) Regulations 2007, these 
amendments are made as a result of a review conducted by all four of the UK 
governing administrations in which it was agreed that each administration would fund 
its own students.  Since the amendments have been made following the review and 
change in wider arrangement across the UK were required to be made in a short 
period of time to prevent duplicate funding; and bring the eligibility criteria for nursing 
and midwifery courses into line with the more general system of student support in 
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Scotland, we did not conduct a formal consultation or impact assessment.  ln making 
these amendments, we have also worked closely with the Student Awards Agency 
Scotland who provide further guidance for students on the operation of the 
provisions to assist their understanding. 
 
Finally, I would like to make the Committee aware that the secondary legislation 
regulating student fees and student support is technical and complex and requires to 
be updated on a regular basis to make sure the systems which rely on it can function 
properly. This means that, the legislative amendments sometimes have to be made I 
a short timescale suitable in advance of the forthcoming academic year.  To that 
end, we would like to make the Committee aware that we intend to update and 
consolidate the various instruments of secondary legislation which regulate student 
fees and student support with a view to ensuring greater clarity and consistency. 
 
Before doing this, we are awaiting the findings of the independent review of the 
further and higher education support package, which, as the Committee may be 
aware, is currently undertaking a public consultation (see: 
http://www.gov.scot/Topics/Education/UniversitiesColleges/studentsupportreview). 
We shall ensure that any legislative amendments in this respect are supported by 
the appropriate policy documents and impact assessments. 
 
Welfare Reform (Consequential Amendments) (Scotland) Regs 2017  
 
The Delegated Powers and Law Reform Committee raised questions with the 

Scottish ·Government on the powers used to make the Welfare Reform 

(Consequential Amendments) (Scotland) Regulations 2017. My officials responded 
and explained in detail why the powers in the Welfare Reform (Further Provision) 
(Scotland) Act 2012 (the 2012 Act) were a legitimate choice for these regulations, 
and I agree with this view. 
 
These regulations are necessary solely as a consequence of the DWP’s roll out of 
Universal Credit across Scottish local authorities, and not because of any change to 
Scottish Government policy on eligibility.  They aim to ensure that free school meals 
and early learning and childcare for eligible 2 year olds (ELC) continue to be 
appropriately targeted at families most in need. 
 
The power in section 1 of the 2012 Act which allow Scottish Ministers to make 
regulations in consequence of the introduction of Universal Credit is specifically 
designed to be used in circumstances such as this, where a change is required to 
subordinate legislation in consequence of the introduction of Universal Credit, which 
will abolish existing benefits in Scotland. To help demonstrate this, ‘free school 

lunches’·is one of the examples used in the Explanatory Note for the 2012 Act 

(paragraph 11).  The power in section 1 of the 2012 Act allows Scottish Ministers to 
hook existing "passported benefits" (which, as an eligibility criterion, rely on receipt of 
various benefits which are being replaced by the roll out of Universal Credit) to new 
or revised eligibility criteria in consequence of the introduction of Universal Credit 
and the associated abolition of those existing eligibility hooks.  
 
Both free school meals and ELC are "passported benefits" which rely on the parent 
or carer being in receipt of certain benefits. This currently includes all persons in 

http://www.gov.scot/Topics/Education/UniversitiesColleges/studentsupportreview
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receipt of Universal Credit as an interim measure to ensure that no child missed out 
on their entitlement to either free school meals or an ELC place as Universal Credit 
was introduced. Now that Universal Credit is rolling out across Scotland, in order to 
retain a cost neutral position for education authorities, it is necessary to introduce a 
maximum monthly earned income threshold for Universal Credit claimants who claim 
these "passported benefits'' and it is clearly appropriate to use the purpose-built 
power in section 1 of the 2012 Act to make the amendments necessary to achieve 
this. 



1 September 2017
SB 17-59

SPICe Briefing
Pàipear-ullachaidh SPICe

Children and Young People
(Information Sharing)(Scotland) Bill

Camilla Kidner

This bill makes changes to
information sharing in relation to
named persons and child’s plans.
These were legislated for in the
Children and Young People
(Scotland) Act 2014 but the
relevant provisions have not been
commenced. The current bill is the
Scottish Government's response to
the Supreme Court ruling that the
information sharing provisions of
that Act are outwith the
competence of the Scottish
Parliament. The bill does not make
any changes to the requirement to
have a named person, or their
functions.
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Executive Summary
The Children and Young People (Information Sharing) (Scotland) Bill was introduced in the
Parliament on 19 June 2017. It seeks to amend the information sharing provisions in the
Children and Young People (Scotland) Act 2014. This follows the Supreme Court decision
in Christian Institute v. Lord Advocate [2016] UKSC 51 which found these provisions to be
outwith the competence of the Scottish Parliament.

The requirement that certain organisations must provide a named person for every child
remains the same. The functions of the named person also remain unchanged. That is: to
advise, support and inform the child, young person or their parents; to help them access
services and to discuss matters concerning the child's or young person's wellbeing with
other organisations.

In order to fulfil these functions the 2014 Act provided for information sharing between the
named person and other organisations. It was these provisions (principally sections 23, 26
and 27 of the 2014 Act) which the Supreme Court found lacked essential clarity and
safeguards and therefore breached human rights requirements.

The bill changes the requirement to share information to a requirement to consider
whether to share the information, and a power to share information in certain
circumstances. It removes the reference to sharing information in breach of a duty of
confidentiality and requires compliance with an information sharing code of practice which
ministers must publish. An illustrative code of practice has been published with the bill
documents.

The bill also amends the duty to co-operate in relation to the child’s plan, which although
not part of the court's decision, also required information sharing. The bill retains a duty to
co-operate (which can extend to information sharing) in relation to the child's plan in
certain circumstances, but information may only be shared in compliance with an
information sharing code of practice which Ministers must publish.

Children and Young People (Information Sharing)(Scotland) Bill, SB 17-59
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Background: named person and child's
plan in the 2014 Act
Parts 4 and 5 of the Children and Young People (Scotland) Act 2014 1 make provision for
the named person and child’s plan. The amendments in the bill relate only to information
sharing under parts 4 and 5. However, to put these amendments in context the following
describes the requirements which the bill does not amend.

Named person

Under part 4 of the 2014 Act a "named person" is to be made available to every child from

birth to age 18,i or beyond if still in school. Named persons will exercise various functions

in order to promote, support or safeguard the "wellbeing" of a child.ii These functions are:
providing advice, information and support to children, young people and their parents;
helping them to access appropriate services; and discussing or raising a matter about the
child or young person with various specified public authorities and service providers (for
example, health boards, local authorities, NHS services and the police).

The 2014 Act does not enable the named person to compel anyone to accept advice or
support.

Who can be a named person?

Generally, the named person will be someone in the health board, or someone at the
child’s school. However, the detail of who provides the named person service and who
they nominate to be the named person for each child is explained below.

The table below sets out who is responsible for providing the named person service in
different circumstances. These are termed "service providers" under part 4 of the 2014
Act.

i with the exception of a person under 18 who is in the regular armed forces

ii child is defined as a person under 18 (s.97). In part 4, young person is a person over 18 who is still at school.

Children and Young People (Information Sharing)(Scotland) Bill, SB 17-59
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Table 1: Responsibility for providing named person service

Child/young person's
circumstance

Responsibility for named person service for that child or young person

under school age or has deferred
starting school

the health board in which the child lives

attending local authority school the local authority which manages the school

attending a grant aided school the managers of the school

attending an independent school the proprietors of the school

in secure accommodation the local authority or other person who manages the residential
accommodation

in legal custody Scottish Ministers (in effect, the Scottish Prison Service)

18 or over but still at school the managers of the school (i.e local authority, managers of a grant aided
school or proprietors of an independent school)

in armed forces no requirement for named person

everyone else under 18 (eg. home
educated or left school)

the local authority in which the child lives

The named person service provider may identify an individual to act as named person.
This can be an employee or anyone exercising a function on their behalf. So, in addition to
the above organisations, anyone contracted to provide services on their behalf could also

be a named person. However, an order 2 (made following consultation 3 and now revoked
4 ) would have restricted who could act as a named person.

This revoked named person order would have required that:

• only those who had undertaken training on named person functions would have been
able to act as a named person. (The financial memorandum in support of the current
bill suggests that those identified as named persons should have one day’s training in
relation to the impact of the bill on information sharing practice – see below).

• only certain types of staff would have been able to be named persons (see table
below).

• in exceptional circumstances, a school pupil’s named person might have been
someone in the local authority rather than a teacher. The policy note to the order
explained that this was included for:

“ situations where the relationship between a school-age child, young person, or their
parent, and the named person has broken down and it is not possible to identify an
alternative named person in the school.”
The Named Persons (Training, Qualifications, Experience and Position) (Scotland) Order 2016. no. 16. Policy note,

n.d.5

Children and Young People (Information Sharing)(Scotland) Bill, SB 17-59

5

Agenda Item 3 ES/S5/17/21/2



Table 2: Who could be a named person under SSI 2016/16 (now revoked)

Child Named person Experience or training required

midwife

nurse

pre-school child

medical practitioner

training on named person functions, and undergraduate, post-
graduate or professional training in:

child development

assessing the speech, language and communication abilities and
needs of children and adults

child in secure
accommodation

head of unit

child in legal
custody

unit manager with
responsibility for the care and
support of children

training on named person functions and training and experience of
providing educational and personal support to children and young
people.

head teacher

deputy head teacher

faculty head

child at school

principal teacher

training on named person functions, and experience of providing
educational and personal support to pupils

anyone else
under 18

employed by the local
authority

training on named person functions, and training and experience
of providing educational and personal support to children and
young people.

Similar secondary legislation will be required before bringing into force any amended
version of part 4.

What does a named person do?

The functions of the named person are to promote, support and safeguard the wellbeing of
the child or young person by:

• advising, informing and supporting the child, young person or parent

• helping them access services

• discussing or raising a matter about them with a service provider or relevant authority.

Service providers must publish general information about the named person service as
well as provide contact details to each child and young person who will have a named
person, and to their parents.

To fulfil the named person function of discussing or raising a matter with a service provider
or relevant authority, the 2014 Act included provisions on information sharing. The bill
amends these. The 2014 Act also requires relevant authorities and service providers to
help the named person fulfil their functions (s.25 2014 Act). The bill does not alter this
section of the 2014 Act.

Child's plan

Under part 5 of the 2014 Act, a child’s plan must be developed for an individual child if
they have a “wellbeing need” that requires a “targeted intervention”. A targeted intervention

Children and Young People (Information Sharing)(Scotland) Bill, SB 17-59
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is one that is different to the services provided to children generally by health boards, local
authorities, managers of grant aided schools or proprietors of independent schools.

The child's plan sets out the "targeted interventions" required, how they are to be provided,
by whom and the outcome they are intended to achieve.

The “responsible authority” decides whether a child’s plan is needed. Who that is varies
depending on the circumstances of the child (see table below) but will be either: a local
authority, health board, manager of a grant-aided school or proprietor of an independent
school.

The “responsible authority” can prepare and manage the plan and deliver the targeted
intervention themselves. Alternatively, it can agree with a different health board, local
authority etc that they should prepare, manage and deliver the plan.

The body preparing the plan must have regard to the views of the parents and child. The
plan must be kept under review by the organisation responsible for managing it. A review
must consider:

• if the wellbeing need is still accurate

• whether the targeted interventions are still appropriate

• whether the intended outcomes are being achieved

• whether the plan should transfer to a different relevant authority

The table below sets out who the "responsible" authorities are in different circumstances.

In many circumstances, the "responsible", "relevant" and "managing" authority will be the
same, and will also be the same as the named person service provider.

Table 3: Responsible authorities for child's plan

Child or young person's circumstances Responsible authority

under school age or deferred starting school health board where the child lives

under school age and living outwith their
"home" health board following a decision by
their health board or local authority

the "home" health board rather than the one where they are currently
living

at independent or grant-aided school the managers/owners of the school, unless the child is there as a
placement made by the local authority - in which case the "home"
local authority is the responsible authority

at a local authority school the local authority managing the school

is detained in secure care or by the Scottish
Prison Service

the "home" local authority

in armed forces no provision to prepare a child's plan

other child under 18 the local authority where the child lives

“Relevant authorities” and “listed authorities” are required to co-operate with reasonable
requests for information advice or assistance from organisations involved with the child’s
plan. This is discussed further under information sharing provisions.

Guidance on child’s plans can be issued by Scottish Ministers under s.41.

Children and Young People (Information Sharing)(Scotland) Bill, SB 17-59
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As well as secondary legislation on the named person training requirements, other

secondary legislation, 6 set out further detail on the child's plan and was also revoked 4

following the decision not to bring into force any of parts 4 and 5 of the 2014 Act.
Requirements included:

• the information to be included in a child's plan, including details of any wellbeing
assessment and the parents' and child's views on this

• a requirement for the managing authority to appoint a 'lead professional' in relation to
a child's plan

• a requirement to include any wellbeing issues set out in other plans the child may
have - such as a co-ordinated support plan under additional support for learning
legislation or a looked after child's plan

• a requirement to review the plan initially within 12 weeks, and then at least annually.

Similar secondary legislation will be required before part 5 of the 2014 Act comes into
force.

Complaints

Similarly to the orders on the named person and the child's plan, an order setting out a

complaints process 7 was made in March 2016, following consultation. 8 These were also

due to come into force in August 2016 but revoked 9 in September. Similar secondary
legislation will be required before bringing into force any amended version of parts 4 and 5.

The revoked regulations set out a process for children, young people and parents to make
complaints to the named person service provider or authority managing the child’s plan.
Complaints could have concerned anyone exercising functions under parts 4 and 5 which
included: health boards, local authorities, managers of grant aided schools, proprietors of
independent schools and the public bodies listed in schedules 2 and 3.

Under the now revoked order, if the organisation could have determined the complaint
without using the investigation procedure then they would have been required to do so.
However, children, young people and parents could have requested that the investigation
procedure be used.

If the complainer was unhappy with the outcome, they would have been able to refer the

matter to the Scottish Public Sector Ombudsman. The policy note 10 stated that the
amendments to the Scottish Public Services Ombudsman Act 2002 Act enabled the
ombudsman to consider the merits of decisions as well as maladministration.

In its submission to the Education and Skills Committee, the SPSO discusses the overlap
between this process and their existing jurisdiction for complaints. They suggest that the

bill is amended to remove this duplication. 11
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Parliamentary consideration of named person and
child's plan

The 2014 Act was passed on 19 February 2014 by 103 votes to 0, with 15 abstaining. 12

The abstentions were all from Scottish Conservative MSPs. The named person provisions
were amongst the most controversial aspects of the bill. At stage 1, the then Education
and Culture Committee heard evidence from a range of organisations. In its stage 1 report,
the committee discussed information sharing, noting support from children’s organisations,
such as Barnardo’s Scotland who suggested that:

However, others had concerns about implications for privacy and lack of clarity in the
drafting. For example Govan law centre described the bill as proposing:

Professor Kenneth Norrie referred to a lack of clarity in the bill, in particular in relation to
the terms "might be relevant" and "ought to be shared," that are used in section 26. (The
term "might be relevant" was amended at stage 2, see below). The committee reported
that he objected particularly to section 27 which:

The current bill seeks to repeal section 27. The committee’s report summed up the views
on information sharing as lacking clarity, but workable if clear guidance was provided.

The report stated that the committee expected that any necessary safeguards would be
introduced at stage 2. The information sharing provisions were amended so that
information would be shared only if:

• it is ‘likely to be relevant’ (rather than it ‘might’ be) and would benefit the child’s
wellbeing

• the views of the child are considered.

At stage 3, provision for a complaints process was added. Although amendments were
proposed seeking to require explicit consent and otherwise restrict information sharing,

“ the lower threshold for sharing information would make it easier to identify concerns
about a child at an earlier stage.”

Scottish Parliament Education and Culture Committee, 201313

“ a significant erosion of the right to privacy for children and families with few (if any)
safeguards built in ”

Scottish Parliament Education and Culture Committee, 201313

“ provided a “blanket defence to the prohibition on disclosing information” which he
felt, would significantly weaken the prohibitions included in other legislation.”

Scottish Parliament Education and Culture Committee, 201313

“ There was general agreement from witnesses representing the interests of
education and health professionals that the drafting in sections 26 and 27 of the bill
would benefit from being “tightened up”. Overall, however, the witnesses felt that clear
guidance would provide the necessary safeguards and give professionals confidence
about what information they should and should not share.”

Scottish Parliament Education and Culture Committee, 201313

Children and Young People (Information Sharing)(Scotland) Bill, SB 17-59

9

Agenda Item 3 ES/S5/17/21/2



these were not passed. Proposing amendment 165 on explicit consent, Liam McArthur,
MSP noted during the stage 3 debate on 19 February 2013 that:

This issue of consent was central to the argument of the interveners (Clan Childlaw) in the
Supreme Court case (discussed below). Arguing against the need for explicit consent to
be provided for in the 2014 Act, the Minister stated during the stage 3 debate that the
overall purpose of the provisions was framed within ECHR and data protection law:

The Minister's view was that the then bill already provided adequate protections:

During consideration of the then bill, and since, there has been a high profile campaign 14

arguing against the principle of a named person. Organisations supporting the campaign
include the Christian Institute, Schoolhouse, Big Brother Watch, Christian Action Research
and Education, Scottish Parent Teacher Council and the Family Education Trust. An online
petition against the principle of appointing a named person to every child has achieved
36,955 signatures.

“ As Clan Childlaw and the BMA have pointed out, if no attempt is made to seek a
child’s or the parent’s consent before confidential information is shared, 'there is a
significant risk that children and young people will be reluctant to access and engage
with confidential services'.”

Scottish Parliament, 201312

“ We must ensure that appropriate information is shared when there is a reason to do
so, and that we seek to respect the views of the child and their right to privacy with
regard to data protection and ECHR legislation as well as seeking to promote, support
and safeguard their wellbeing.”

Scottish Parliament, 201312

“ The information sharing provisions in the bill as amended at stage 2 already provide
that careful consideration be given to issues of confidentiality ”

Scottish Parliament, 201312
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Supreme Court ruling
The named person provisions in part 4 of the 2014 Act were challenged in the courts. In

the Christian Institute v. Lord Advocate [2016] UKSC 51, 15 the Supreme Court found that
overall, the establishment of a named person service did not necessarily breach human
rights legislation. The court said:

As a starting point, the Supreme Court accepted that the 2014 Act pursued a legitimate
aim:

However, the provisions on sharing information which the court, at paragraph 78,
described as “central to the role of named person” were found not to be “in accordance
with the law.” These provisions – s.23, 26 and 27 of the 2014 Act therefore needed to
change.

The court described how: "in accordance with the law" means much more than just being
enacted in an Act of Parliament. The legislation must also be accessible and its effects
foreseeable. The court explained, in paragraphs 79 and 80, that:

• the rule must be formulated with sufficient precision to enable any individual – if need
be with appropriate advice – to regulate his or her conduct

• it must be sufficiently precise to give legal protection against arbitrariness

• there must safeguards which have the effect of enabling the proportionality of the
interference to be adequately examined.

The court held that guidance and codes of practice can be taken into account when
deciding whether the rules are formulated in a way that enables “sufficient foreseeability.”

Because of the complicated way that the information sharing provisions interact with data
protection, they “cannot be taken at face value.” The court stated that:

“ by themselves, the functions in section 19(5)(a)(i) and (ii) of providing advice,
information and support and helping the parent , child or young person to access a
service or support would not normally constitute an interference with the article 8
rights of either the child or his or her parents. ”
para 78 The Christian Institute and others (Appellants) v The Lord Advocate (Respondent) (Scotland) [2016] UKSC

51, 201615

“ it can be accepted, focusing on the legislation itself rather than on individual cases
dealt with under the legislation, that Part 4 of the 2014 Act pursues legitimate aims.
The public interest in the flourishing of children is obvious. The aim of the Act, which is
unquestionably legitimate and benign, is the promotion and safeguarding of the
wellbeing of children and young persons. ”
para 91The Christian Institute and others (Appellants) v The Lord Advocate (Respondent) (Scotland) [2016] UKSC

51, 201615
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The Act appears to impose various duties and powers to share information. However such
duties and powers either cannot exist or are very limited because they are controlled by
data protection law.

The court also found that there was a “lack of safeguards” to allow examination of whether
there was a breach of human rights law. In particular:

If the parents (or child or young person) do not know that information is being shared, they
would be unable to challenge it.

What did the court say was needed?

The court identified, at paragraph 100 of its judgement, the central problems as the lack of
any requirement to:

• seek consent to disclose information

• inform a parent, child or young person that information may be disclosed

• inform them that a disclosure has taken place.

The court was clear that it was not its place to say how the law ought to be amended, but it
did suggest, at paragraph 107, that the 2014 Act needs to have:

• clarity about how it relates to the Data Protection Act 1998

• subordinate legislation or binding guidance on

◦ when people should be told that information is being shared

◦ when consent should be sought.

“ In several crucial respects, the scope of the duties and powers to disclose or share
information set out on the face of the Act are, in reality, significantly curtailed by the
requirements of the DPA and the Directive.”
para 83 The Christian Institute and others (Appellants) v The Lord Advocate (Respondent) (Scotland) [2016] UKSC

51, 201615

“ There is no statutory requirement, qualified or otherwise to inform the parents of a
child about the sharing of information.”
para 84 The Christian Institute and others (Appellants) v The Lord Advocate (Respondent) (Scotland) [2016] UKSC

51, 201615
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Scottish Government action following the
Supreme Court ruling
Reacting to the Supreme Court judgement, Scottish Ministers said they: “remain absolutely

committed to the named person policy.” 16 Although the judgement only related to the
"information sharing" provisions within part 4 of the 2014 Act (sections 23, 26 and 27), the
Scottish Government decided not to bring into force any of parts 4 and 5, pending
reconsideration of the information sharing provisions. In a parliamentary statement on 8
September 2016 John Swinney said:

He announced a “three month period of intense engagement” saying:

Commencement of parts 4 and 5 had been planned for August 2016. The commencement
order was revoked, as were the orders on the training, qualifications and experience of
named persons, the child's plan and provision for complaints (see above).

Engagement and consultation

Consultation on the current bill took the form of meetings with groups, rather than
publishing a consultation paper and inviting views from the public in general. The Scottish
Government website notes that:

The No2Named Person as a campaign group was not involved in these stakeholder
meetings. However two of the organisations that support the No2NamedPerson campaign
were involved in engagement meetings. These were: Christian Action Research and

Education and the Scottish Parent Teacher Council. 19

As there was no formal consultation paper, there is no formal analysis of responses. Notes

of the meetings have been published. 20 Some of the documents record views while
others note that a discussion took place as part of a wider meeting. Scottish Government
officials provided an update to an "information sharing stakeholders" meeting in November

“ Although I accept that political support has not been universal, there has been, and
continues to be, broad political and stakeholder support for the policy. […] we want to
ensure that there is a clear consensus across Scotland on how information sharing
should operate. That must include the essential principle of consent, and the rare
occasions when it is not appropriate to require or seek it.”

Scottish Parliament, 201617

“ We will take input from practitioners as well as from parents, from charities as well
as from young people, and from those who support the named person policy and
those who have concerns about it. I intend to involve the offices of the Children and
Young People’s Commissioner Scotland and the Scottish Information Commissioner
as we look to address the Supreme Court judgement effectively.”

Scottish Parliament, 201617

“ We sought input from those who support the named person policy and those who
had concerns with it, but were also prepared to consider a revised way forward.”

Scottish Government, 201618
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2016. The note of that meeting 21 summarised the views in the engagement process up to
that point.

Of particular relevance to the bill is that there did not appear to be a consensus on whether
information sharing provisions were required, but there did appear to be agreement that
encouraging lawful information sharing would be helpful. Across most of the meetings
there was a focus on obtaining consent, unless there was a child protection concern, and
on the importance of professional judgement.

The privacy impact assessment, which accompanies the bill, states that:

However, a statutory provision on consent was not considered necessary

The privacy impact assessment identifies four key themes which emerged from the
engagement process, that:

• practice on information sharing is improving

• understanding could be improved on when to share where there are wellbeing
concerns that fall short of child protection. Care Inspectorate reports show
inconsistent practice in this.

• there is a desire for training and guidance

• there is agreement on the importance of professional judgement.

In March 2017, Mr Swinney returned to the Parliament. Describing the consultation
process he said:

“ views have ranged from repealing all information sharing provisions to making the
minimum changes possible. However the vast majority of stakeholders have so far
expressed views somewhere in the middle [...] most are saying that it would be helpful
to have something in part 4 and 5 of the Act to encourage information sharing when it
can be shared under existing data sharing law[...] Some of the group suggested that
some sort of central support should be available for a short period to support
consistency in addressing challenging queries in relation to information sharing. ”

Scottish Government, 201621

“ Feedback from engagement with stakeholders told us that information sharing that
was rooted in consent, engagement and empowerment of families was the best way
forward .”

Scottish Government, 201722

“ Throughout the engagement process stakeholders expressed consistent views that
an additional specific duty to seek consent was not necessary.”

Scottish Government, 201722
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In his statement, Mr Swinney updated the Parliament on the outcome of the engagement
process and set out the policy for amending information sharing provisions. He said:

He outlined the policy intention in the forthcoming bill:

and said that training would be available:

Originally, the Government’s intention had been to legislate more quickly.

However, updating the Parliament in March 2017 Mr Swinney noted that:

The current intention is to bring provisions into force in 2018. 23

“ Over three months, that engagement involved more than 50 meetings and some 250
organisations and groups. It included about 700 young people; parents and carers;
practitioners; professionals; and leaders from education, health, local authorities,
police, faith communities, unions and charities. Importantly, we listened to those who
had concerns about information sharing and were prepared to consider a revised way
forward. We reached out to others including Christian Action Research and Education
Scotland, CLAN Childlaw, Together and the Scottish Parent Teacher Council.”

Scottish Parliament, 201723

“ I believe that the aims of the policy justify broad support and that when the way
forward on the implementation of information sharing is accurately understood, it too
will command support.”

Scottish Parliament, 201723

“ We must provide consistency, coherence and confidence in the approach to sharing
information below the threshold of risk of significant harm, where the named person’s
role is so important in supporting families to get assistance when they need it.”

Scottish Parliament, 201723

“ We will work with key partners to develop and deliver national training and capability-
building programmes.”

Scottish Parliament, 201723

“ it is my ambition to work towards a commencement date of August 2017”

Scottish Parliament, 201617

“ The new provisions mean a longer timeframe for commencement than was originally
anticipated, but I believe that, given the significance of the issues involved, Parliament
must be given the full and proper opportunity to legislate on these issues.”

Scottish Parliament, 201723
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Bill provisions
The bill seeks to amend the 2014 Act so that specified organisations would be required to
consider sharing information in certain circumstances and could only do so in accordance
with a code of practice issued by Scottish Ministers. An illustrative draft code of practice

has been published. 24

The bill also makes changes to the wording of the criteria for sharing, although the
underlying idea of information sharing to promote wellbeing remains the same.

How does this change the law?

Information can only be shared within the existing framework of data protection and human
rights law. This was true before the 2014 Act, would have been true had the 2014 Act been
commenced as enacted and will continue to be true regardless of the way in which the
2014 Act is amended.

As originally enacted, part 4 of the 2014 Act would have added a requirement to share
information in certain circumstances if it was possible to do so within those frameworks. It
also sought to over-ride the common law duty of confidentiality.

The amendments in this bill mean that this would now be a duty to consider whether to
share, rather than a duty to share. Therefore even if it is legally permissible within data
protection and human rights law to share information, there would not be a requirement to
do so.

The tables below show how the relevant sections would be amended by this bill. The
Supreme Court discussed s.23, 26 and 27 of the 2014 Act and the bill amends these. The
bill also amends part 5 on the child’s plan. This was not discussed by the Supreme Court
because the case was about named persons. However, the issues raised in relation
information sharing by named persons would be relevant to information sharing in relation
to the child’s plan.

Section 23: changing named person service provider

Section 23 of the 2014 Act provides for passing on information when a child’s named
person changes. The table below show how this bill seeks to change s.23 of the 2014 Act.
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Table 4: Amendments to s.23 of the 2014 Act

As previously enacted Proposed amendment

power/duty
to share

must share name and address no change

must share wellbeing information if
likely to be relevant to exercise of
named person functions.

must: i) identify other information which, if shared, could promote,
support or safeguard wellbeing and ii) consider whether can be
shared within data protection or other law.

May share informaiton if can do so within data proteiciton or other
law.

trigger for
power/duty
arising

when the named person service
provider changes

no change

who
provides
information

the old named person provider no change

to whom? the new named person provider no change

limitations can be shared in breach of a duty
of confidentiality, but not in breach
of any other law

may only share if can do so within data protection or other law

views of children, young person
and parents should be considered
before sharing.

only share if ought to be provided
(i.e likely benefit to wellbeing
outweighs adverse effect)

n/a (but see code of practice)

must not prejudice criminal
investigation or prosecution

no change

n/a must follow code of practice, which must provide safeguards
applicable to provision of information.

Section 26: sharing information with named person service
provider

Section 26 provides for sharing information between the named person provider and other
organisations. The table below sets out how this bill seeks to change s.26 of the 2014 Act.
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Table 5: Amendments to s.26 of the 2014 Act

As previously enacted Proposed amendment

power/
duty to
share

certain organisations must share information
with the named person if "likely to be relevant"
to named person functions

named person must share information with
certain organisations if "likely to be relevant" to
functions affecting wellbeing

named person may share information with
certain organisations if sharing is "necessary
or expedient" for named person functions

named person and certain organisations must consider:

1) whether to share information that could promote,
support or safeguard wellbeing and

2) whether can do so within data protection or other law

may share information if can do so within data protection
or other law.

trigger for
power/
duty
arising

information held by named person, service
provider or certain public authorities that is
likely to be relevant to the named person's
functions or,

information held by named person, and
providing it to a service provider or certain
organisations is necessary or expedient for
exercising the named person function

information acquired by named person, service provider
or certain organisations that could, if shared, (either by
itself or with other information held) promote, support or
safeguard a child's wellbeing

who can
share?

service provider or certain organisations
provide information to the named person and
vice versa

no change

limitations can be shared in breach of a duty of
confidentiality, but not in breach of any other
law

only share if can do so within data protection or other
law

must not prejudice criminal investigation or
prosecution

no change

for information 'likely to be relevant' view of
children, young person and parents should be
considered before sharing.

only share if ought to be provided (i.e likely
benefit to wellbeing outweighs adverse effect)

n/a (but see code of practice)

n/a must follow code of practice, which must provide for
safeguards applicable to provision of information

Section 27: limitation on breach of confidentiality

The bill provides for section 27 of the 2014 Act to be repealed. This section limited the
passing on of information that was shared in breach of a duty of confidentiality. However,
as the bill removes the ability to share in breach of confidentiality, s.27 is no longer
needed.

Section 40: duty to assist with child's plan

Section 40 of the 2014 Act requires organisations to co-operate with each other in relation
to a child’s plan. This co-operation includes provision of information. Therefore, although
the child's plan was not addressed directly by the Supreme Court, the bill puts in place
additional safeguards for information sharing related to the child’s plan.

As mentioned, the bill would change the duty in part 4 to share information to a power to
share. However, the bill does not change the duty in in part 5 at section 40 of the 2014 Act.
Section 40 requires certain organisations to assist a named person by providing
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information, advice or assistance in relation to a child’s plan subject to certain limitations.
The table below sets out how this bill seeks to change s.40 of the 2014 Act.

Table 6: Amendments to s.40 2014 Act

As previously enacted As amended

duty to
share

must share if certain criteria are met no change

trigger for
duty
arising

receives a reasonable request from someone exercising functions in relation to a
child's plan

no change

who can
share?

relevant authorities and listed authorities. i.e health boards, local authorities,
managers of grant-aided schools, proprietors of independent schools and
organisations listed in Schedule 3 to the 2014 Act

no change

limitations can be shared in breach of a duty of confidentiality, but not in breach of any other
law

only share if can do
so within data
protection or other
law

must not prejudice criminal investigation of prosecution no change

n/a must follow code of
practice

cannot share if it would incompatible with a duty of the person asked to share, or
would prejudice the exercise of the functions of the organisation

no change
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Code of practice
The bill requires Scottish Ministers to issue a code of practice on information sharing and
requires that anyone providing information(or considering providing information) under the
Act must do so in accordance with this code.

In Christian Institute v. Lord Advocate [2016] UKSC 51, 15 the court, at paragraph 97,

described assessing whether to share information as a "daunting task". 15 This highlights
the importance of the code of practice, guidance, staff training and other support which
front line workers will need in order to implement the named person service within the law.
The court said:

This raises the issue of the extent to which front line professionals will be equipped to
undertake such an assessment.

The court's judgement, at paragraph 101, proposed that guidance was required on the
assessment of proportionality when considering whether information should be provided.
This should cover:

• circumstances in which consent should be obtained

• circumstances in which consent can be dispensed with

• if consent is not obtained, whether the affected parties should be informed of the
disclosure either before or after it has occurred

• whether the recipient of the information is subject to sufficient safeguards to prevent
abuse.

The court also said that: “the information holder needs to do more than ‘have regard’ to the
guidance” and that: “guidance should also emphasise the voluntary nature of the advice,

information and support." 15

The privacy impact assessment acknowledges that: “assessment of compliance with data
protection law may be complex,” but continues:

The Scottish Government issued an illustrative draft code of practice along with the bill

documents. 24 The table below summarises how the content of that illustrative code
addresses the court’s suggestions.

“ It can readily be foreseen that in practice the sharing and exchange of information
between public authorities are likely to give rise to disproportionate interferences with
article 8 rights, unless the information holder carries out a scrupulous and informed
assessment of proportionality.”
para 88 The Christian Institute and others (Appellants) v The Lord Advocate (Respondent) (Scotland) [2016] UKSC

51, 201615

“ The code of practice will assist practitioners in taking a systematic approach to
information sharing and in helping them to consider whether information sharing is
justified and proportionate in a particular circumstance.”

Scottish Government, 201722
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Table 7: How the illustrative code of practice reflects the Supreme Court decision

Supreme
Court

Illustrative code of practice

para 95, 101,
107

para

when to obtain
consent

7 - 9 must seek consent unless exceptions apply: eg complying with legal obligation, protection of
vital interests, exercise of function conferred by legislation or other paragraphs of schedule 2
Data Protection Act 1998 (DPA) applies. For sensitive personal information, consent must be
explicit.

when to
dispense with
consent

11 possible if there is no breach of confidence, conditions of DPA are satisfied, it is in
accordance with the law and proportionate in terms of article 8 ECHR

when to inform
that information
is shared

6,
13,
16

must inform that information may be shared, will be shared and /or has been shared unless it
is not practicable to inform the person (eg unable to contact them) or it would be detrimental
to:

protection/detection of crime

apprehension/prosecution of offenders

health and safety of the child or others

best interests of the child

or there is some other compelling reason not to inform. Code also refers to Information
Commissioner's data sharing code of practice.

safeguards on
recipient to
prevent abuse

4 requirement to comply with code

voluntary nature
of named
person

not referred to explicitly in the code, but referred to at para 26 of the policy memorandum

requirement to
do more than
'have regard' to
the code

4 information holders must comply with the code.

The code goes on to give a brief overview of the relevant law on data protection at
paragraphs 20 to 28, the law of confidentiality, at paragraphs 29 to 31, and article 8 of the
European Convention on Human Rights (ECHR), at paragraphs 32 to 40.

The privacy impact assessment states that:

Ministers may issue guidance under sections 28 and 41 of the 2014 Act. The bill does not
change this provision. Although the illustrative code does not contain case studies, the
privacy impact assessment refers to this being included in the statutory guidance.

Many submissions to the Education and Skills Committee on the illustrative code consider
it difficult to follow and lacking in clarity. The Information Commissioner's Office has made

a number of criticisms. 25 These include:

• difficulties in the way the code describes consent, particularly given forthcoming
changes in data protection due to the GDPR (see below)

“ The code of practice on information sharing will provide clarity on how the
information sharing provisions will operate lawfully in the context of other enactments
and rules of law”

Scottish Government, 201722

Children and Young People (Information Sharing)(Scotland) Bill, SB 17-59

21

Agenda Item 3 ES/S5/17/21/2



• that when setting out permissible reasons for deciding not to inform someone about
data sharing, the stated exceptions of "best interests of the child" and "some other
compelling reason" do not "provide a compliant rationale for not informing individuals
about the processing of their personal information"

• that the code does not take the GDPR into account, and therefore does not describe
all the relevant law

Legislative status of the code

Although the code of practice itself would not be set out in legislation, the requirement to
issue one and follow it is. The delegated powers memorandum sets out the reasons for not
placing the code in subordinate legislation (such as regulations):

The bill requires that Ministers consult on the code, including giving the Parliament 40
days to comment on it. Ministers must have regard to any comments expressed by the
Parliament, but are not obliged to make any changes to the code in light of these
comments. The code may not be issued until 40 days after it is laid before the Parliament,
but the code itself does not require approval by the Parliament before it is published, nor
does the Parliament have any power to annul the code after it is laid.

“ It is the Government's opinion that this would not be practicable given the nature and
likely content of the code of practice, particularly the level of detail that will be included
in the code of practice. In particular, setting this out in a legislative form would be too
restrictive to allow for a full explanation of the relationship between the information-
sharing provisions of the 2014 Act as amended by the bill and the relevant law”
Children and Young People (Information Sharing)(Scotland) Bill [as introduced] Delegated Powers Memorandum,

SP Bill 17-DPM, 201726

Children and Young People (Information Sharing)(Scotland) Bill, SB 17-59

22

Agenda Item 3 ES/S5/17/21/2



Training on information sharing
The financial memorandum estimates the cost of the measures in the bill at £1.2m. These

relate entirely to providing training. 27 One day’s training will be provided for those who will

be in the named person’s role. The financial memorandum 27 sets out costings for training
for the following groups of staff:

• head teachers, deputy head teachers and principal teachers in local authority schools

• around 60% of midwives, health visitors, school nurses, family nurses and public
health nurses

• two members of staff in each independent and grant-aided school.

Materials will be developed by NHS Education for Scotland and the Scottish Government,
in collaboration with stakeholders. The financial memorandum notes that materials have
already been developed by NHS Education for Scotland who are therefore:

The financial memorandum states that:

It also notes that the Scottish Council of Independent Schools has developed training
materials.

In addition to organisations providing named person services, other organisations,
(“relevant authorities” in part 4), will also be required to consider whether to share
information with the named person. These are listed in schedule 2 to the 2014 Act. The
financial memorandum does not provide for any training costs for these organisations.

Many submissions to the Parliament's Finance and Constitution Committee and Education
and Skills Committee stressed the need for guidance and training, with some (for example
Police Scotland) considering that the Financial Memorandum has underestimated these

costs. 28

“ Well-placed to produce generic learning and development materials to address this
needs of this bill.”
Children and Young People (Information Sharing)(Scotland) Bill [as introduced] Financial Memorandum, SP Bill

17-FM, 201727

“ These new learning and development resources will give service providers and
relevant authorities access to consistent tools to develop staff awareness, knowledge
and understanding of the law, how it should operate and the effect of the law.”
Children and Young People (Information Sharing)(Scotland) Bill [as introduced] Financial Memorandum, SP Bill

17-FM, 201727

Children and Young People (Information Sharing)(Scotland) Bill, SB 17-59

23

Agenda Item 3 ES/S5/17/21/2



Reaction to the bill
On publication of the new bill in June 2017, Scottish Labour and the Scottish Liberal
Democrats focused on the level of public trust in the scheme. Labour said the Government

needed a "clear plan to rebuild trust in the named person scheme" 29 and the Scottish
Liberal Democrats said there was a:

The Scottish Greens said the changes meant that:

The No2NamedPerson campaign have described the bill as a ‘U-turn’, saying:

At the time of writing, 46 submissions on the bill had been received by the Parliament's

Education and Skills Committee. 31 These reflected a general concern about the
complexity of the decisions staff would be required to make. (This complexity already
applies to decisions about information sharing. The difference the bill makes is perhaps
that it would require staff to actively consider making these decisions). The general view of
the code of practice was that it needs to be written in much clearer language and include
practice examples. The main specific concerns related to the approach to seeking or
dispensing with consent and the lack of coverage of the GDPR (see below).

Of the 28 submissions that commented on the bill, 11 considered that it did not meet the
Supreme Court's concerns. On the other hand, around 10 submissions welcomed the bill.
Across the submissions, the main concerns raised were; the complexity of the law in this
area, with some of the view that this will make people reluctant to share information.
Another common concern (nine submissions) was the lack of definition of "wellbeing."

Suggestions for amendments to the bill included adding: provisions on consent, provisions
to clarify the voluntary nature of the advice and support offered by named persons, a
requirement to consider the child's views and a definition of wellbeing.

Submissions were received from the No2NamedPerson campaign and those affiliated with

it. 32 33 These considered that the bill does not solve all the issues raised by the Supreme
Court, largely because the legal framework as a whole is complex. As the No2Named
Person submission puts it: "this is demanding far too much of busy practitioners." The

“ Very real risk that the limited changes now being proposed won't be enough to
regain the confidence of families across Scotland”

BBC, 201729

“ We are now back on track to ensuring children in Scotland are as safe and well
supported as possible.”

BBC, 201729

“ In effect they say the duty of a named person will be to consider whether sharing
information is likely to promote, support or safeguard the wellbeing of the child or
young person. They must also then consider whether sharing that information would
be compatible with data protection law, human rights law and the law of confidentiality.
That’s a 100 per cent climbdown on their original plan of a statutory duty to share
information about people’s private lives almost without restriction.”

No2NamedPerson, 201730
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group also wish to see far more emphasis on the fact that families are free to choose
whether to accept the advice and support offered by named persons. The distinction
between wellbeing and welfare is also discussed. The group opposes the bill’s and 2014
Act’s use of what they consider a subjective and undefined term.

Similar points are raised by the Faculty of Advocates who consider that:

Their main concerns are that the legal framework is complex for front line professionals to

apply and that the bill doesn't make explicit reference to seeking consent. 34

On the other hand, Alistair Sloan (a solicitor) considers that, in removing the apparent
contradiction between the Data Protection Act 1998 and the Children and Young People
(Scotland) 2014 Act, the bill; “sufficiently addresses the issues identified by the Supreme

Court in its judgement.” 35

CLAN Childlaw 36 were the interveners in the Christian Institute case. While they support
GIRFEC and the named person scheme, they oppose the way that information sharing
has been legislated for. As their submission states: "At no time [...] did we seek to
challenge the entire Named Person scheme." However, they consider the bill unnecessary
and disproportionate.

They consider that the bill should be withdrawn and recommend "clear, robust and
accessible national guidance on information sharing accompanied by practice based
training materials." They also note the absence of provision on consent and the removal of
the requirement to consider the child's views.

A range of children's organisations made a joint submission. 37 They are clear that they,
"remain supportive of the principle of the named person," but have concerns about the
need for clear communication with families and professionals about the named person and
how to share information lawfully. They seek assurances about when practice guidance
will be provided for parts 4, 5 and 18 of the 2014 Act, and stress the need for training
materials.

While the Information Commissioner's Office makes clear that there is: "nothing on the
face of the bill that contradicts or conflicts with either the current data protection regime or

under the GDPR," the submission makes a number of criticisms of the code of practice. 25

(See above)

“ some of the criticisms of the Supreme Court will continue to apply if the bill as
drafted is passed and the accompanying code of practice approved”

Faculty of Advocates, 201734

“ Our understanding is that the bill does not alter the current legal framework but
instead attempts to restate it. This is unnecessary and could lead to confusion by
simply adding another layer of legislation and more provisions for professionals who
operate within a framework which is already complex. [...] It is an attempt by the
Scottish Government to abdicate responsibility. It is their function to bring forward
legislation that is compatible with ECHR, the laws of Data Protection and the law on
confidentiality, and to make it clear to those with duties under that legislation what
they are required to do. Instead it appears that the Scottish Government seeks to
pass on the responsibility to the duty bearer.”

Children and Young People (Information Sharing)(Scotland) Bill, SB 17-59

25

Agenda Item 3 ES/S5/17/21/2



New rules on data protection
Anyone sharing information must do so within the framework of data protection law.
Currently contained in the Data Protection Act 1998, this will need to be updated to ensure

consistency with the new EU General Data Protection Regulation 38 (GDPR) which will
enter into force on 25 May 2018. It replaces the Data Protection Directive 95/46/EC and is
designed to harmonise data privacy laws across Europe.

The GDPR was approved and adopted by the EU Parliament in April 2016. The regulation
will take effect after a two-year transition period and, unlike a Directive it does not require
any enabling legislation to be passed by government; meaning it will enter directly into
force in in the UK in May 2018.

In relation to Brexit, the UK Government has said the GDPR will apply in the UK from 25
May 2018.

As a result of the UK Government’s proposals outlined in the European Union

(Withdrawal) Bill, 40 all EU law, including EU Regulations, will be converted into UK law on
the day the UK leaves the European Union. As a result, the GDPR will continue to be
applicable in the UK following Brexit though the UK Government would have the option of
amending the Regulation in the future if it wished.

Further information on Brexit, the GDPR and data protection is available in a House of

Commons Library briefing 41 .

The UK Government plans to introduce a bill in the Westminster Parliament which will
update the Data Protection Act 1998 in the light of the GDPR. Measures in the new data

protection bill will include: 42

• making it simpler to withdraw consent for the use of personal data.

• allowing people to ask for their personal data held by companies to be erased.

• enabling parents and guardians to give consent for their child’s data to be used.

• requiring "explicit" consent to be necessary for processing sensitive personal data.

An overview of the current law on data protection is provided in the illustrative code of

practice. 24

In relation to named persons, one particularly relevant change relates to consent. Where
consent is relied upon as the justification for processing data, the GDPR has more
stringent conditions than the Data Protection Act 1998 for how that consent is obtained.

“ The UK remains a member of the European Union until we leave and the full rights
and obligations of membership will apply until then, which includes an obligation to
implement the GDPR. ”

Department for culture media and sport, 201739
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The Information Commissioner's Office advises that:

Discussing the basis for legal sharing under the current Data Protection Act 1998, the
policy memorandum states that:

“ the request for consent must be given in an intelligible and easily accessible form,
with the purpose for data processing attached to that consent. Consent must be clear
and distinguishable from other matters and provided in an intelligible and easily
accessible form, using clear and plain language. It must be as easy to withdraw
consent as it is to give it.”

European Union, n.d.43

“ if you rely on individuals’ consent to process their data, make sure it will meet the
GDPR standard on being specific, granular, clear, prominent, opt-in, properly
documented and easily withdrawn. If not, alter your consent mechanisms and seek
fresh GDPR-compliant consent, or find an alternative to consent. ”

Information Commissioner's Office, n.d.44

“ Information sharing under parts 4 and 5 of the 2014 Act will sometimes be done with
consent, but may rely on other bases, such as compliance with a legal obligation or
protection of the vital interests of the person to whom the information relates”
Children and Young People (Information Sharing)(Scotland)Bill [as introduced] Policy Memorandum, SP Bill

17-PM, 201745
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Glossary
responsible authority is responsible for deciding if a child’s plan is required under part 5
of the 2014 Act. They can be: local authorities, health boards or directing authorities.

service providers are required to provide a named person service under part 4 of the
2014 Act. They can be local authorities, health boards or directing authorities.

managing authorities manage a child’s plan under part 5 of the 2014 Act. They can be a
local authority, health board or directing authority.

directing authorities are proprietors of independent schools, managers of grant aided
schools, the local authority managing secure accommodation

relevant authorities:

In part 4, a relevant authority is an organisation listed in schedule 2 to the 2014 Act. These
include: special health boards, Skills Development Scotland, Care Inspectorate, Scottish
Police Authority, Scottish Sports Council, Scottish Fire and Rescue, colleges and
universities and the Children’s Commissioner. These organisations can share information
with the named person.

In part 5, a relevant authority can be a local authority, health board or directing authority.
They can deliver a ‘targeted intervention’ set out in a child’s plan.

listed authorities must co-operate with those preparing, managing or delivering a child’s
plan under part 5 of the 2014 Act. They are listed in schedule 3 to the 2014 Act. With the
addition of Scottish Ministers, this is the same list as “relevant authorities” under part 4. It
includes: special health boards, Skills Development Scotland, Care Inspectorate, Scottish
Police Authority, Scottish Sports Council, Scottish Fire and Rescue, colleges and
universities and the Children’s Commissioner

named persons are employed or provide functions on behalf of a named person service
provider

child’s plan is established under part 5 of the bill where a child needs a ‘targeted
intervention’

targeted intervention is an intervention, provided by a "relevant authority" for children
whose needs are not capable of being met by the services which are provided generally to
children by the authority.

child in this bill is a person under 18 years.

young person in this bill, is a person over 18 who is still at school.

wellbeing need Under part 5 of the 2014 Act a child has a wellbeing need if the child’s
wellbeing is being, or is at risk of being, adversely affected by any matter.

wellbeing Part 18 of the 2014 Act provides that where, under the 2014 Act, a person is
required to assess whether something would promote, safeguard, support or affect
wellbeing, wellbeing is to be assessed according to the SHANARRI indicators and with
regard to guidance issued by Scottish Ministers.
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SHANARRI indicators Assessing a child’s wellbeing with respect to the degree to which
they are: safe, health, achieving, nurtured, active, respected, responsible and included.
Further detail on SHANARRI and wellbeing is available at: http://www.gov.scot/Topics/
People/Young-People/gettingitright/wellbeing
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Submissions 

Public Health Bodies 

Scottish Directors of Public Health 

Response to the Scottish Parliament Education and Skills Committee – call for 
views on The Children and Young People (Information Sharing) (Scotland) Bill  

The Scottish Directors of Public Health welcome the opportunity to comment on 
the Health and Sport Committee’s call for views on The Children and Young 
People (Information Sharing) (Scotland) Bill.  

Everyone wants to achieve better systems for children and response to individual 
situations. Named person is a positive development bearing in mind the need for 
services to be to be underpinned by public trust, and for timely and appropriate 
information sharing.  

Clarity of guidance on information sharing was as issue in the ruling-a clear position 
would be that wellbeing information is shared with consent, and when it reaches a 
risk of harm threshold can be shared without consent i.e. under existing information 
sharing provisions. This is not sufficiently clear at present. Language used needs to 
align with professional codes of conduct and be understandable by the public.  

The new guidance seems to suggest there are exceptional circumstances in a grey 
area where wellbeing information can be shared without consent when the 
infringement of privacy can be justified, but this would come back to a judgement 
about consequences of the wellbeing issue/s, which comes back to possibility or 
concern about adverse impact on the child or harm. Proportionality and common 
definitions of these thresholds are very difficult to define, and if it is unclear decisions 
either way will be challengeable.  

With the Act there should be more information sharing with named person with 
consent and heightened awareness, so a requirement to consider information 
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sharing is fine,  
subject to comments above on how it is worded. Whether this ‘consideration’ needs 
to be documented in every case needs to be questioned as many children or young 
people have wellbeing needs of some sort.  
In a technical sense the sensitivity and specificity of information shared is important-
to prevent the most serious cases a high volume of non-specific information may 
need to be shared. It is helpful to articulate that as with most screening programmes, 
even with the additional safeguard of named person the system may not always not 
pick up every single serious case, although it should result in earlier intervention for 
a number of children.  
 
It would be detrimental to public health if trust in services were eroded by concern 
about information sharing without consent such that children were not brought or 
young people and parents/carers did not come to health services for assessment 
and advice, missing the opportunity to intervene, assess development and receive 
immunisations etc. and where needed refer to other agencies including named 
person where relevant.  
 
For young people up to age 18 confidentiality of services is particularly important. 
Using the example of sexual health, there will be risk assessments for child sexual 
exploitation which would be referred to child protection, however the possibility of 
involving named person without consent at a level which does not reach a child 
protection threshold would need to be made explicit to service users at the outset if 
that were to be the case.  

For those aged over 12 assessment of capacity of a child to consent or otherwise to 
information sharing and the implications can be difficult, and further explanation or 
offering the possibility of advice from a competent adult may be required. 
Engagement with young people who are potential or actual service users about 
these issues may be beneficial.  

There is a need to ensure there is consistency in approach to gaining consent with 
the forthcoming General Data Protection Regulation (GDPR) in May 2018.  
 
 

Care Inspectorate  

Introduction  
  
The Care Inspectorate is the official body responsible for inspecting standards of 
care in Scotland. That means we regulate and inspect care services to make sure 
they meet the right standards and help them improve if needed. We also carry out 
joint inspections with other scrutiny bodies to check how well different organisations 
in local areas are working to support adults and children. We help ensure social 
work, including criminal justice social work, meets high standards. Across all our 
work, we provide independent assurance and protection for people who use 
services, their families and carers and the wider public. In addition, we play a 
significant role in supporting improvements in the quality of care, and reducing health 
and social inequalities, in Scotland.   
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General comments  
  
We welcome the opportunity to respond to the call for evidence on the Children and 
Young People (Information Sharing) (Scotland) Bill.   
  
The Care Inspectorate developed a model for scrutiny and improvement of services 
for children, young people and families provided in local authority areas. The 
approach focuses on the experiences of, and outcomes for, children and young 
people and is based on the premise that positive outcomes are achieved when 
agencies work effectively together with a clear focus on the interests of children and 
young people at the heart of their activity.   
  
We agree with the general principles of this Bill and our response is based on our 
findings from 30 joint inspections of children’s services carried out between 2012 -
2017, our report on inspection findings between 2014 -2016i and from our biennial 
report of significant case reviews (SCRs) covering the period from 2012-2015ii.   
Our response focuses on the duties to consider sharing information where the 
information would promote, support or safeguard the wellbeing of the child or young 
person and on the duty on Ministers to issue a Code of Practice to those exercising 
functions under Parts 4 and 5 of the Children and Young People (Scotland) Act 2014 
on how they are to go about considering whether information can be shared and how 
it can be shared.  
  
Sharing the right type of information at the right time can improve outcomes for 
children, young people and their families and can help prevent concerns growing into 
problems. This is central to the early intervention approach of Getting it Right For 
Every Child (GIRFEC).  
  
Duty to consider sharing information where the information would promote, 
support or safeguard the wellbeing of the child or young person  
  
While we agree with the duty to consider sharing information, we would want to be 
assured that the processes involved would not delay decision making or taking 
action to promote, support or safeguard the wellbeing of the child or young person.  
As part of our joint inspections of services for children, we report on the extent to 
which partners recognise children, young people and families who need additional 
support and help at an early stage, and how they are sharing and making use of 
information.  Our inspections consider the extent to which partners involve children, 
young people and families in key processes, such as how their views are 
represented within risk assessments and children’s plans. A common understanding 
of wellbeing across services to the effective identification of needs and joint working 
is important to meet them.    
  
An overview of the findings from joint inspections of services for children and young 
people and an overview of learning from SCRs tell us that effective early 
intervention, joint working and sharing of information can have a significant positive 
impact on the wellbeing and protection of children. Where this does not happen, 
there can be a detrimental impact on wellbeing and safety.   
  
We welcome the clarity around the duty to consider sharing information where it 
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would promote, support or safeguard the wellbeing of the child or young person. We 
would recommend in line with GIRFEC, that where services have concerns about the 
wellbeing of children and young people, and feel that they are unable to support a 
child within their own service, they always consider sharing information within the 
context of assessment of risk and need, and relevant legislation.    
  
Our inspections to date have found that when children, young people and families 
are provided with services appropriate to meet their needs, these can have a positive 
effect on improving outcomes. Through our inspections, we found that where 
wellbeing concerns had been identified and acted upon, there was often 
improvement in safety and wellbeing as a result of the help provided for the majority 
of those children and young people.  When children, young people and families 
received additional support to prevent difficulties arising or escalating, and where 
services had shared and made use of information to provide support at an early 
stage, there was evidence that safety and wellbeing were improved.  
  
The use of the wellbeing indicators is supporting the creation of a shared language 
and concepts around wellbeing, which is helping staff from different disciplines 
(including in some places, staff in adult services) to work together to identify aspects 
where children and young people may need additional help.  
  
Overall, services are responding well to concerns about children’s wellbeing. 
Practice is less consistent where adult behaviour is impacting on children’s 
wellbeing, rather than their immediate safety. For example, where there are repeated 
instances of lower-level concerns. Examples could include children missing health 
appointments or school, incidents of anti-social behaviour in the community and 
children living with domestic violence. In these examples, we believe that it is vital 
that there is a clear understanding of the duty to consider sharing information that is 
relevant and proportionate to promote a child or young person’s safety and 
wellbeing.  
    
While the number of SCRs is low in Scotland, where there was weakness in relation 
to information sharing and communication, these were identified as a factor 
influencing poor outcomes or increased risks.  Examples included failure to share 
information or check if there was relevant information that could inform decisions and 
actions; poor practice at times of transitions where services were not always 
completely clear about when their involvement with a child or family was ending, 
which led to significantly increased risks for the child. When communications about a 
child or family were not always full and direct from the source of the information, this 
could lead to a significant lack of, or partial understanding of, the importance or 
weighting of risk.    
  
Duty on Ministers to issue a Code of Practice to those exercising functions 
under Parts 4 and 5 on how they are to go about considering whether 
information can be shared and how it can be shared  
  
We support the development of a code of practice being available to guide those 
exercising functions under Parts 4 and 5 on how they are to go about considering 
whether information can be shared and how it can be shared.    
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We recognise that there is a need to ensure that there are safeguards in place to 
ensure that information sharing is appropriate and proportionate and that due 
consideration is given to what information is shared and how it is shared.  
Through our inspections we have found that most areas have developed 
mechanisms for sharing information about individual children with the relevant 
services to assess whether additional help might be required, while carefully 
balancing the need to ensure children’s wellbeing and safety with the requirements 
of data protection legislation.  
  
The highest performing areas could not only show effective and efficient information-
sharing processes, but were able to provide, without delay, a range of responsive, 
flexible and coordinated interventions to meet children’s and families’ needs.  
  
However, our review of SCRs, highlighted that in some cases, in spite of information 
sharing protocols being in place, they were not always followed or fully understood, 
with practitioners being unclear about their role with families. In these instances, 
these factors contributed to poor outcomes for children, young people and their 
families.  
  
We have found that a common challenge across the country was in ensuring 
children get early help when parents are reluctant to engage or resistant to change. 
Protocols were in place in a few areas to alert managers and relevant people in other 
services quickly when families did not engage with agreed supports or where 
cooperation started to wane. However, in most areas, these were not in place, or not 
working effectively.  
  
A code of practice could help to increase services’ confidence when considering 
whether information can be shared and how it can be shared.  
 
i Joint inspections of services for children and young people: A report on the findings 
of inspections 2014-16  
ii Learning from Significant Case Reviews in Scotland: A retrospective review of 
relevant reports completed in the period between 1 April 2012 and 31 March 2015  
 
 

NHS Forth Valley  

 
NHS Forth Valley has taken the opportunity to make comment on this Bill and the 
approach being set out by the Scottish Government in addressing the Supreme 
Court decision. Following discussions with a number key NHS healthcare 
practitioners and managers, NHS Forth Valley would wish to provide the following 
brief collective overview. The Bill would appear that Scottish Ministers have listened 
to previous concerns raised. 
 
The strong message that all young people will have access to a Named Person and 
the Named Person Service will be available as an 'entitlement' with no requirement 
to accept is welcomed. 
 

http://www.careinspectorate.com/images/documents/3354/Review_of_findings_of_joint_inspections_children_and_young_people_2014-16.pdf
http://www.careinspectorate.com/images/documents/3354/Review_of_findings_of_joint_inspections_children_and_young_people_2014-16.pdf
http://www.careinspectorate.com/images/documents/3352/Learning%20from%20Significant%20Case%20Reviews%20in%20Scotland%202012%20-%202015.pdf
http://www.careinspectorate.com/images/documents/3352/Learning%20from%20Significant%20Case%20Reviews%20in%20Scotland%202012%20-%202015.pdf
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The Bill and draft Code of Practice appears to give a degree of clarity as to the role 
of practitioners and families understanding of sharing information about a young 
person's well-being. It is recognised that appropriate, timely information sharing 
across the various agencies when interfacing with young people and their families is 
key. This was exemplified with introduction of the term 'duty to consider' if 
information sharing was in the best interests of the young person. This would appear 
to be consistent and aligns with practitioners existing professional codes of practice. 
It is suggested that a direct reference to for example, the NMC Code of Practice 
could be inserted into final Code of Practice accompanying this legislation. 
Further clarification would be welcomed regarding when a practitioner needs to 
record their 'consideration' of sharing information. The illustrative code of practice 
appears to suggest a record is required whether or not their consideration led to 
sharing of information (and regardless of whether consent was given or not) 
however, many children will have wellbeing needs of some sort where there will be 
no necessity to share information.  
 
The provision of the ‘power to share’ relevant information was welcomed, 
demonstrating that this would be the case only when certain conditions have been 
met. The inclusion of examples of various scenarios within the Code was highlighted 
as being beneficial to assist practitioners understanding. This was useful set within 
the context of emphasising if there w ere child protection concerns then local child 
protection concerns then local child protection policy must be adhered to. 
 
With respect to ‘parental consent ‘ regarding information sharing it was felt further 
clarification  would  be useful in the situation of potential conflicting views of the 
parents. Furthermore colleagues highlighted the need to ensure there is consistency 
in approach to gaining consent with the forth coming General Data protection 
(GDPR) in May 2018. 
 
In conclusion, I can confirm that the NHS Forth Valley has cascaded the on-line 
survey link to all staff giving the opportunity to consider and respond to the code of 
practice. Finally NHS Forth Valley is looking forward to working alongside partners in 
the next few months to contribute into future consultations on the code of practice 
and statutory guidance. 
 

BMA Scotland 

 
Children and Young People (Information Sharing) (Scotland) Bill 
BMA Scotland submission 
August 2017 
 
Introduction 
The British Medical Association is a politically neutral registered trade union and 
professional association representing doctors from all branches of medicine. The 
BMA has a total membership of over 168,000. In Scotland, the BMA represents over 
16,000 members. 
 
Children and Young People (Information Sharing) (Scotland) Bill 
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The objective of working to improve outcomes for children and young people is 
widely supported, and needs to be based upon public trust in the services being 
accessed.  BMA Scotland believes that the position on information sharing is already 
well established - wellbeing information must only be shared with consent, until it 
reaches the risk of harm threshold when it can be shared without consent i.e. under 
existing information sharing provisions. 
 
As drafted, the scope for information sharing on the face of the Bill is very broad – to 
‘promote, support or safeguard the wellbeing of the child or young person’.  We note 
that the Bill refers to providing information in compliance with the DPA, but it may be 
helpful on the face of the Bill, in addition to any reference in the code of practice, for 
consent and public interest thresholds to be explicitly listed as requirements for 
enabling information sharing.   
 
There needs to be clear definitions of the terms used in the bill.  The thresholds are 
very difficult to define, but if they are unclear decisions could be challenged legally, 
either for sharing or not sharing.  
 
Introduction of the Children and Young People (Scotland) Act should see more 
information being shared with the named person and heightened awareness among 
staff regarding this, so we support the requirement to consider information sharing, 
subject to our comments on consent. We suggest this ‘consideration’ would not be 
documented routinely as most children have wellbeing needs of some sort at one 
time or other. 
 
It is essential that the GMC has been consulted on the Bill and Code of Practice and 
is content with these. We do not wish to see doctors put in a position where they are 
being asked to provide information in a way that is contrary to the professional 
standards set by the GMC. 
 
Illustrative draft Code of Practice on information sharing 
We have the following comments on the Code of Practice (CoP): 
 
We welcome the opportunity for stakeholders to be consulted on any further drafts of 
the code of practice. 
 
We believe that the term ‘person with parental responsibility’ would be preferable to 
the term ‘parent’. 
 
We would seek clarification of what is intended by ‘protect the vital interests of the 
person’ in the context of the named person. 
 
The CoP appears to use a lot of legal terminology.  Any code issued would benefit 
from further information – for example by illustrating what the provisions mean in 
practice with case studies and/or a decision-making algorithm. 
 
We support informing a person that information is going to be shared when consent 
is not required.  We believe the threshold for not informing the person should be high 
– for example, if it would cause serious harm.  The thresholds appear low in the CoP 
(section 13).   
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Further information on our position can be found in card 8 of our children and young 
people toolkit https://www.bma.org.uk/advice/employment/ethics/children-and-young-
people/children-and-young-peoples-ethics-tool-kit; and in the GMC’s 0-18 guidance 
at http://www.gmc-uk.org/guidance/ethical_guidance/children_guidance_index.asp 

 

GMC 

GMC response to the Scottish Parliament's Education and Skills Committee 
call for evidence on the Children and Young People (Information Sharing) 
(Scotland) Bill 
Comments on the Bill 

We warmly welcome the proposed move away from creating a mandatory duty to 

share information about children and young people with a Named Person.  

Our main concern was that a mandatory duty could lead to routine sharing of 

information that is not relevant, necessary or proportionate in terms of facilitating 

action in support of a child or young person’s wellbeing. If routine sharing of this kind 

became prevalent, it would undermine children and young people’s trust in the basic 

confidentiality of health services. As a matter of general principle, we think it is 

important that doctors are able to use their professional judgement to determine 

what information about a child or young person it would be relevant and 

proportionate to share with third parties given the objectives being pursued. 

We were also concerned that, given that most of the issues disclosed to a doctor by 

a child and/or their parent will have a relationship to the child’s wellbeing, it was likely 

to be a challenge for professionals in determining what information about a child 

should trigger the mandatory duty to share (given its broad terms). 

We therefore have a strong preference for information sharing to be based on a 

consent model rather than a mandatory duty. This would be consistent with the 

duties we place on doctors in relation to disclosures involving concerns about child 

abuse, child neglect and child welfare. 

The draft statutory code of practice 

As we understand it, all persons who are considering whether to disclose 

information, or who are disclosing information, under Parts 4 and 5 of the Act, must 

do so in accordance with the statutory code of practice. This will include a range of 

professionals, including doctors. 

In our view, the illustrative code of practice is not currently written with such a 

readership in mind.  It sets out the relevant safeguards and law in quite legalistic 

terms, and does not help the reader to translate the legal requirements into the steps 

that should be taken in everyday practice.  

https://www.bma.org.uk/advice/employment/ethics/children-and-young-people/children-and-young-peoples-ethics-tool-kit
https://www.bma.org.uk/advice/employment/ethics/children-and-young-people/children-and-young-peoples-ethics-tool-kit
http://www.gmc-uk.org/guidance/ethical_guidance/children_guidance_index.asp
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As an example, paragraph 6 says that a service provider or relevant authority must 

tell the child or young person (or parent) if it acquires personal information that may 

be shared with another service provider. But no examples are given of when this 

might occur, or why the information would be shared without consent. This section 

might be readily understandable to a lawyer or information governance specialist 

working for a service provider or relevant authority, but its meaning is unlikely to be 

immediately clear to a healthcare professional who is not very familiar with data 

protection law. 

Another example is paragraph 7, where the draft code repeats the wording of 

Schedule 2 of the Data Protection Act 1998, but does not expand on it. It is likely to 

be helpful to the non-specialist to have some examples of the sorts of legal 

obligations that would require data to be processed, and what is ‘sensitive personal 

information’ for data protection law purposes, and what is meant by ‘protecting the 

vital interests of the person to whom the information relates’. 

More generally, it would be helpful if the code started with an overview of the 

relevant law that is to be covered in the code and a statement about how the 

different pieces of law interact. We have tried to give this kind of overview in 

straightforward language in the legal annex of our confidentiality guidance for 

doctors, which can be found on our website at www.gmc-

uk.org/guidance/ethical_guidance/confidentiality.  

In particular, it would be helpful to make clear at the outset that a disclosure would 

be unlawful under data protection law if it breached the common law duty of 

confidentiality.  As drafted, the reader needs to get to paragraph 29 before the 

common law is mentioned and this could be misleading. For example, in paragraph 7 

the impression is given that a disclosure without consent would be lawful if it is 

‘necessary to comply with one of your legal obligations… or for the exercise of a 

function conferred on the person to whom the disclosure is made by legislation’. But 

these conditions may not be sufficient to satisfy the requirements of the common 

law. 

It might also be helpful to sequence the guidance according to the order in which 

questions need to be considered – perhaps with a supporting flowchart – to support 

practitioners in their decision making. You can see how we have approached this 

through a flowchart at page 20 of our confidentiality guidance. 

We appreciate it is not a straightforward matter to translate complex law into 

everyday language but we think it is vital that the code of practice is written in such a 

way that non-specialists can follow it. We understand that there will be a consultation 

on the code once the Bill receives Royal Assent, and we would strongly encourage 

direct engagement with healthcare professionals to make sure the code meets their 

needs, if that is not already planned.  

http://www.gmc-uk.org/guidance/ethical_guidance/confidentiality
http://www.gmc-uk.org/guidance/ethical_guidance/confidentiality
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Other guidance  

We are not sure whether it would be a matter for the statutory code or for other 

guidance but we think it is important that there is clear guidance for healthcare 

professionals on the circumstances in which sharing information with the Named 

Person service is likely to promote, support or safeguard the wellbeing of a child or 

young person.  

The statutory functions of the Named Person are currently described in very broad 

terms – they will advise, inform or support children/parents; help them access 

services; and advocate for them with service providers. Healthcare professionals will 

need a good understanding of what services the Named Person offers, what the 

benefits to the child, young person or parent would be, and how confidential 

information will be protected from further disclosure to facilitate a well-informed 

discussion with the child and their parent which helps them to decide whether to 

agree to information being shared with the Named Person. Healthcare professionals 

will also need this understanding to form a good judgement about what information 

will be relevant and proportionate to share.  

In addition, if health professionals understand the practical ways in which the Named 

Person can act on behalf or in support of a child and their parent, they can become 

advocates for the Named Person role and help build trust in the service amongst 

children and their families. Doctors have the opportunity to mention the availability of 

the service more than once over a period of time, if they think it would be beneficial 

to the child or young person, knowing what the service can and can’t deliver may 

help them to feel confident about not pursuing the issue further with a parent who is 

clear that they do not wish to engage. 

It will also be essential that children, young people and their parents have good clear 

information about their rights not to engage with the service, in accessible formats 

and language that they can understand. It will be important to consider how 

professionals are expected to capture families’ wishes so that they are not 

repeatedly asked about the issue which may put them under pressure to accept 

Named Person involvement. 

More generally, we think guidance should support good practice in seeking consent 

as the usual basis for sharing information with the Named Person. Our guidance 0-

18 years: guidance for all doctors outlines the key principles: 

Doctors should ask for the child or young person’s consent to share the information 

(paragraph 45).  

Doctors should inform the patient about the child or young person about the possible 

uses of their information (paragraph 43b)  

http://www.gmc-uk.org/guidance/ethical_guidance/children_guidance_index.asp
http://www.gmc-uk.org/guidance/ethical_guidance/children_guidance_index.asp
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Doctors should explain to the child or young person why they are considering 

sharing information, and should take into account the views given by the child or 

young person about whether and how their information should be disclosed 

(paragraph 49)  

We also recognise that there may be cases where seeking consent may not be 

appropriate because it would increase the risk to the child, young person or their 

parent. In our 0-18 years and child protection guidance, we set out some 

circumstances in which information can be shared without consent. For example our 

child protection guidance states:  

36. You can share confidential information without consent if it is required by 

law, or directed by a court, or if the benefits to a child or young person that will 

arise from sharing the information outweigh both the public and the 

individual’s interest in keeping the information confidential. You must weigh 

the harm that is likely to arise from not sharing the information against the 

possible harm, both to the person and to the overall trust between doctors and 

patients of all ages, arising from releasing that information.  

We make clear that if a doctor shares information without seeking consent, or in the 

face of a competent refusal, the doctor should explain why they have done so to the 

people the information relates to, and explain: 

What information has been shared  

Who was provided with the information  

How the information will be used  

Where they can go for independent advice and support.  

We would like to see the statutory guidance take a similar position on the 

circumstances in which consent should not be sought, and the information that 

should be provided to children, young people and their families when information is 

disclosed without consent.  

Next steps 

We commend the careful work of officials in the Scottish Government to date in 

engaging with a wide range of stakeholders to develop a Bill that is in line with the 

law and existing professional standards. We look forward to continuing to work with 

the Scottish Government to create policy and guidance that helps professionals to 

ensure that the rights of children, young people and parents are respected. 

Royal College of Nursing  Scotland 

Background 
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The Royal College of Nursing Scotland (RCN) supports Getting It Right for Every 
Child (GIRFEC) and the principle of the Named Person. The RCN continues to see 
GIRFEC and the principle of the Named Person as a positive means of promoting, 
supporting and safeguarding the wellbeing of children and young people in Scotland.  
 
RCN Scotland is aware that the Named Person service has been delivered in parts 
of Scotland as part of best practice and this has been done effectively and with 
positive outcomes. Evidence from Highland Board area has shown that good 
practice led to better joined up working and saw appropriate information sharing 
taking place to good effect. 

 
To date the RCN has engaged fully, and constructively, with the Scottish 
Government and others in discussing the concerns that it continues to have around 
the readiness of resources made available through the Children and Young People 
(Scotland) Act 2014 to support those nurses, mainly health visitors, who will take on 
the Named Person role. RCN Scotland does not support the national implementation 
of the Named Person service until the right resources to ensure that the service 
works for children and young people, their families, and the professionals 
responsible for its delivery, are in place across Scotland. 
 
In engaging with the Scottish Government to date the RCN has highlighted its 
concerns around the impact of additional burdens placed on professionals under any 
new legislation as well as the need for clear guidance and adequate resources.   
 
RCN Scotland continues to support health visitors and all nursing staff within multi-
disciplinary teams, to deliver high quality care and support to all children, young 
people and their families. 
 
 
Children and Young People (Information Sharing) (Scotland) Bill 
Whilst RCN Scotland remains committed to the principle of the Named Person, it 
does not believe that the “Duty to Consider” set out in the Children and Young 
People (Information Sharing) (Scotland) Bill adds value to the service. RCN Scotland 
is concerned that the Bill as drafted and the “Duty to Consider” which it imposes may 
undermine the principles of GIRFEC by resulting in defensive practice.  
 
The illustrative Code of Practice does not go far enough to offer a clear definition of 
what is meant by a “Duty to Consider” and does not offer detail about how this duty 
would be evidenced or recorded. No professional guidance has yet been provided. 
RCN Scotland is not assured that there is sufficient clarification concerning how this 
Code of Practice and future guidance fits with the NMC Code of Practice.  

 
RCN Scotland is clear that effective communication, which includes the sharing of 
relevant information where appropriate, is important in ensuring that children, young 
people and their families get help and support which is appropriate for them should 
they require it.  
Health professionals, such as health visitors, are, however, already well practised 
and familiar with information sharing and how to do this in line with data protection 
law, European law and in a manner which is compatible with the European 
Convention on Human Rights (ECHR).  

http://www.gov.scot/Topics/People/Young-People/gettingitright/information-sharing/cyp-information-sharing-bill-2017/cyp-information-sharing-draft-code-of-practice
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In the Scottish Government’s Policy Memorandum to accompany the new Bill it is 
noted that, following the Supreme Court Judgement, alternative approaches were 
considered including, an option which would “commence part 4 and Part 5 of the 
2014 Act without the information sharing provisions.” RCN Scotland would have liked 
to see more careful consideration for the merits of allowing best practice, in line with 
current Data Protection law and European Union law and in a manner compatible 
with ECHR, to be the basis for information sharing provisions. This option might have 
resulted in an outcome more conducive to supporting appropriate and lawful 
information sharing without additional duties for practitioners.  
 
Despite the Bill’s focus on organisational powers - in reality, an organisation cannot 
“consider” and cannot, therefore, fulfil the “Duty to Consider”. RCN Scotland is 
concerned that this duty will still come down to individual professionals in a Named 
Person role. RCN Scotland does not wish to see health visitors exposed to 
professional risk as a result of weak and unnecessary legislation.  
 
RCN Scotland assumes that a “Duty to Consider” will involve a requirement to 
evidence that the professional has considered the duty. RCN Scotland does not 
believe that, in addressing the Supreme Court’s Judgment, the Scottish Government 
should place an additional bureaucratic burden on health visitors. The necessity to 
evidence consideration of the duty will be time consuming and will lead to 
professionals having even less capacity to work with children, young people and 
their families.  Such an outcome would go against the principles of GIRFEC.  
 
RCN Scotland does not see the added value of the proposed new legislation. RCN 
Scotland finds this “Duty to Consider” vague and confusing in terms of what 
information sharing procedures and standards, which are not already in place 
through existing legislation or as professional guidance, are expected from 
practitioners.  
 
Defensive practice 
RCN Scotland does not want to see members undertaking defensive practice as a 
result of weak legislation which puts professionals under a “Duty to Consider”. RCN 
Scotland believes that legislating for such a concept could result in the duty 
becoming no more than a tick box exercise. This would ultimately serve to 
undermine GIRFEC and get in the way of practitioners undertaking meaningful 
practice to support children, young people and their families.  
 
RCN Scotland believes that, with the right guidance and training, professionals can 
be expected and trusted to deliver high quality, consistent Named Person services in 
line with good practice. The Named Person service is already being delivered in 
parts of Scotland in this way.  
 
From conversations with stakeholders in these areas, RCN Scotland knows this has 
encouraged practitioners to get better at information sharing and it has opened up 
positive communication channels.  
However, RCN Scotland is concerned that the controversy which has accompanied 
the Named Person service and the negative media coverage has the potential to 
damage this good work and undermine the service and the principles of GIRFEC. 

http://www.parliament.scot/parliamentarybusiness/Bills/105191.aspx
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Child protection  
RCN Scotland takes child protection seriously and is fully committed to keeping all 
children and young people safe from significant harm. RCN Scotland is clear that the 
Named Person service is not child protection. RCN Scotland believes in GIRFEC’s 
commitment to offering children, young people and their families proactive support. 
Through supporting the wellbeing of children, young people and their families in line 
with the principles of GIRFEC, the Named Person scheme is a valuable part of the 
prevention and early intervention agenda. However it is vital to recognise and 
respect that this support is optional and children, young people and their families are 
under no obligation to engage with the Named Person service. 
 
Too often the Named Person role has been conflated with child protection and RCN 
Scotland believes that too little has been done by the Scottish Government to 
address this confusion effectively. Health visitors cannot do an effective job if 
families are anxious or suspicious about the scope of the day-to-day support they 
offer.   
 
Resources  
For as long as RCN Scotland has been engaged with Named Person, it has 
repeatedly raised the issue of resources as a key concern. Without the right 
workforce in the right place, at the right time, there is a substantial risk that the 
Named Person will not be able to fully promote, safeguard and support the wellbeing 
of children and young people.  
 
Health visiting has one of the highest vacancy rates (7.4% as at 31 March 2017) 
within Scotland’s NHS. As such, health visitors are under enormous pressure and 
face significant capacity issues. The Named Person role brings additional pressures 
to an already stretched workforce. RCN Scotland does not support the national 
implementation of the Named Person service until the right resources are in place 
across Scotland.  
 
RCN Scotland is concerned about the rate of progress in ensuring the additional 500 
health visitors (as promised by the Scottish Government during the passage of the 
Children and Young People (Scotland) Act 2014 are in place. While there has been 
an increase in health visitors in all age groups under the age of 45 over the last 2 
years, just under half of the health visitor workforce is aged over 50. It is therefore 
vital that steps are taken as a matter of urgency to ensure there are enough health 
visitors for the future.  
 
Given that there are a number of newly qualified health visitors entering the 
workforce it is vital that appropriate and timely clinical support and supervision is 
available to all staff undertaking a Named Person role and that there are enough 
practice teachers to ensure the growth of this workforce. All staff undertaking a 
Named Person role will also need to have time to access CPD, education and 
training, with appropriate backfill and cover in place.  
 
Additionally, RCN Scotland is concerned that current infrastructure systems are not 
fit for purpose to support the Named Person to undertake the duties of the role. This 
includes IT systems and equipment as well as dedicated administrative support. 
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Conclusion 
RCN Scotland fully supports the principle of the Named Person for children, young 
people and families across Scotland. It does not, however, support the legislation 
brought forward by the Scottish Government in the Children and Young People 
(Information Sharing) (Scotland) Bill for the reasons stated above relating to the 
“Duty to Consider”. 
 
The RCN will continue to engage constructively with the Scottish Government on the 
principle of the Named Person and how best the service can be implemented for 
children, young people, and families across Scotland. Having the right health visitor 
workforce will be key to that success.  
 
In the meantime, RCN Scotland considers a fully resourced and trained workforce to 
be a higher national priority than weak legislation on information sharing. 
 

NHS Fife Child Health Management Team 

 
Everyone wants to achieve better systems for children and responses to individual 
situations. Named person is a positive development bearing in mind the need for 
information sharing where appropriate and for services to be to be underpinned by 
public trust. 
  
Clarity of guidance on information sharing was as issue in the ruling- a clear position 
would be that wellbeing information is shared with consent, and when it reaches a 
risk of harm threshold can be shared without consent i.e. under existing legal 
information sharing provisions. The guidance is currently not clear enough in this 
regard. 
  
The guidance appears to describe a grey area where wellbeing information can be 
shared without consent when the infringement of privacy can be justified. The 
justification would need to be to a judgement about consequences of the wellbeing 
issue/s, which comes back to concern about adverse impact on the child or 
harm.  Common definitions of these thresholds are very difficult to define, and if it is 
unclear decisions either way will be challengeable. 
  
More information sharing should occur with named person with consent and 
heightened awareness of staff, and a requirement to consider this is reasonable. 
Whether this ‘consideration’ needs to be documented in every case needs to be 
questioned as many children or young people have wellbeing needs to some degree.  
  
It would be detrimental to public health if trust in services were eroded by concern 
about information sharing without consent such that children were not brought or 
young people and parents/carers did not come to health services for assessment 
and advice, missing the opportunity to intervene, assess development and receive 
immunisations etc. and where needed refer to other agencies including named 
person where relevant.  
  
For young people up to age 18, confidentiality of services is particularly important. 
Using the example of sexual health, there will be risk assessments for child sexual 
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exploitation which would result in referral to child protection if needed, however the 
possibility of involving named person without consent at a level which does not reach 
a child protection threshold would need to be made fully explicit to service users in 
advance if that were to be the case. 
 
Lynne Garvey 
Senior Manager - Children's Services   
29th August 2017 
 

Nursing and Midwifery Council 

  
Nursing and Midwifery Council submission to the Scottish Parliament 
Education and Skills Committee call for evidence  
About us  
1 We are the Nursing and Midwifery Council (NMC), we exist to protect the public by 
regulating nurses and midwives in the UK. We do this by setting standards of 
education, training, practice and behaviour so that nurses and midwives can deliver 
high quality healthcare throughout their careers.   

2 We maintain a register of nurses and midwives who meet these standards, and we 
have clear and transparent processes to investigate nurses and midwives who fall 
short of our standards.  

3 We welcome the opportunity to provide our views to the committee, and are 
grateful for the engagement from the Scottish Government with us and others as 
they have developed the proposals. We look forward to continuing to work with the 
Scottish government and other stakeholders.   
 
The NMC, nurses, midwives and named person requirements  
4 Our approaches are UK wide, but mindful of country specific requirements and 
differing approaches in the four countries of the UK. Our approaches (such as our 
standards1) are therefore drafted at a high level. Our Code2 of professional 
standards of practice and behaviour for nurses and midwives, for example, sets out 
the professional standards that nurses and midwives must uphold in order to 
become registered to practise in the UK, and to maintain that registration.   

5 Our Code is focused around four key themes – prioritise people, practise 
effectively, preserve safety, and promote professionalism and trust. It includes 
requirements for nurses and midwives to uphold the laws of the country in which 
they practise (paragraphs 4.3, 17.2, 17.3 and 20.4). It also sets out requirements 
around sharing information and confidentiality in line with the law (paragraphs 4.2, 5-
5.5, 8.6, 17.2 and 17.3). The Code is also clear that a nurse or midwife must only 
practise within the limits of their own competence (paragraphs 13-13.5).  

6 We recognise that those we regulate may be employed by a provider to deliver the 
named person services that a provider would have legal requirements to provide. It 
is for an employer to determine how a nurse or midwife should be deployed in their 
organisation and within the professional skill set they hold, including in the provision 
of named person services.   
 
7 If a nurse or midwife fell short of our regulatory requirements this could result in the 
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nurse or midwife being subject to our Fitness to Practise (FtP) processes and may 
result in us taking regulatory action. This could include falling short of the named 
person information sharing requirements in Scotland, should they become law.   

8 Our main interest is therefore in making sure that our UK wide regulatory 
provisions and any named person information sharing provisions in Scotland can 
operate alongside each other.   
 
Our current position  
9 We have been engaging with the Scottish Government and a number of other 
stakeholders as the information sharing requirements have been redrafted following 
Judicial Review. We welcome the publication3 of the revised legislation and 
illustrative Code of Practice on information sharing by the Scottish Government. 
However, we are unable to finalise our view until we can also review the draft 
guidance in relation to named person services or draft directions in relation to named 
person services. We await their publication.  

10 We have reviewed the draft legislation and the draft Code of Practice on 
information sharing against our regulatory requirements, and in particular our Code, 
to assess whether we believe that they are compatible.   
   
The draft Bill  
11 In short, the new provisions include a duty when a service provider (the people / 
organisation who would be employing named persons) or relevant authority acquires 
information in relation to a child or young person. They are required to consider 
whether providing information in relation to a child or young person could, in the 
opinion of the information holder, promote, support or safeguard the wellbeing of the 
child or young person.  

12 Nurses and midwives who are named persons would therefore only be under a 
duty to consider sharing information, not to share the information. There is a related 
power to share information if it could promote, support or safeguard the wellbeing of 
the child or young person. This is a significant change from the pre-Judicial Review 
legislation which gave named persons a duty to share information.  

13 In addition, the sharing of information is now explicitly made subject to the 
requirements of the Data Protection Act 1998, with ‘future proofing’ for the new EU 
General Data Protection Regulation’s transposition into UK law. And also, through 
'any other rule of law', the common law relating to confidentiality. Section 19(8) of the 
Children and Young Persons Act, which is not amended by the current Bill, also 
states “Responsibility for the exercise of the named person functions lies with the 
service provider rather than the named person”. This is likely to be particularly 
relevant when thinking about the data protection obligations incorporated into the 
illustrative draft Code of Practice.  

14 We can currently see no conflict between the draft legislation proposed and our 
own regulatory approaches, notably our Code.   
 
The draft Code of Practice on information sharing  
15 The draft Code of Practice is essentially a guide through how the requirements of 
the Data Protection Act 1998, article 8 of the EU Convention on Human Rights, and 
the common law of confidentiality would apply to any decision of whether or not to 
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share information. It explains the various approaches to consent, and how the 
legitimate aim of protecting health or morals could justify the sharing of information 
without consent.   

16 When comparing this with our Code, paragraph 5.4 states that nurses and 
midwives must “share necessary information with other healthcare professionals and 
agencies only when the interests of patient safety and public protection override the 
need for confidentiality.” This section of our Code essentially adopts the same 
approach of setting out that information could only be shared either with or without 
consent within the confines of various and appropriate legal safeguards. As such, we 
can currently see no conflict between the draft Code of Practice proposed and our 
own regulatory approaches, notably our Code.  
 
Thresholds  
17 We note that there is perhaps some discussion to be had over how the lower 
threshold of “promote, support, or safeguard wellbeing” (which is defined by 
reference to the indicators of safe, healthy, achieving, nurtured, active, respected, 
responsible and included) in the Bill might interplay with the Data Protection Act 
threshold of “necessary to protect the vital interests of the person to whom the 
information relates” and/or “necessary for the exercise of a [statutory] function”, or 
“necessary in a democratic society for the protection of health or morals... or 
prevention of disorder or crime”.  
 
Impact on Fitness to Practise  
18 The explicit duty on named persons is only to consider sharing information, in 
terms which are in essence broadly similar to those in our Code. It is, given the 
current information available, difficult to see how an allegation that a nurse or 
midwife didn’t consider sharing information based only on this legislation would be 
markedly different from current referrals about poor safeguarding or failures to 
escalate concerns. However, we note that the content of any future draft guidance in 
relation to named person services or draft directions in relation to named person 
services could materially affect this.  

19 The explicit incorporation of existing information law safeguards into the 
information sharing powers means that concerns over sharing confidential 
information, and facing regulatory action as a result, should be significantly lessened.   
 
Our Code and the draft Code  
20 The final consideration we have made is to what would happen if there was any 
conflict between our Code and any future Code of Practice, draft guidance in relation 
to named person services or draft directions in relation to named person services. 
Whereas primary legislation (such as the Children and Young Persons Act) would 
supersede any requirements in our own series of secondary legislationrelation to 
named person services or draft directions in relation to named person services. 
Whereas primary legislation (such as the Children and Young Persons Act) would 
supersede any requirements in our own series of secondary legislation in relation to 
named person services or draft directions in relation to named person services. 
Whereas primary legislation (such as the Children and Young Persons Act) would 
supersede any requirements in our own series of secondary legislation 
 
1 https://www.nmc.org.uk/standards/   

https://www.nmc.org.uk/standards/
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2 https://www.nmc.org.uk/standards/code/ 
3 http://www.gov.scot/Topics/People/Young-People/gettingitright/information-
sharing/cyp-information-sharing-bill-2017 
4 https://www.nmc.org.uk/about-us/our-legal-framework/our-order-and-rules/    
 

NHS Orkney 

 
Organisation -NHS Orkney   

Contact – Cathie Cowan, Chief Executive   

Written submission regarding whether or not Parliament should agree to the 
general principles of the Bill and, if so, what improvements could be made to 
its provisions:   

The Bill’s amendments of Parts 4 and 5 of the 2014 Act are specific to the Supreme 
Court ruling in relation to information sharing. All other aspects of the 2014 Act are 
unchanged. The amendments are clear and appropriate in relation to the need to 
move away from a requirement to share information to consider sharing. This 
supports a clear decision to share information, with clear rationale as to what is 
shared & proportionate. It also allows a more specific consideration as to whether 
information can be shared in accordance with the Data Protection Act 1998 and 
increased awareness of the powers to share that information where it could promote 
the wellbeing of the child. 
   
With reference to the Data Protection Act and the European Code of Human Rights 
there will potentially be learning needs for staff to ensure they comply with this. 
Some provision for this within the staff guidance would be useful. Expected changes 
to the Data Protection Act in May 2018 will need to be taken into account when 
developing the associated Code of Practice and Statutory Guidance.   

The issue of responsibility around appropriate information sharing is addressed more 
comprehensively and clearly in this draft guidance. The clarity of the need to 
consider information sharing should address some concerns that the “blanket” 
sharing of information can be an expectation from some professional groups.   

Clarity around consent and need to obtain this wherever possible, other than in 
exceptional circumstances could potentially made more explicit.   

The Illustrative Draft Code of Practice is welcomed by staff who will provide the 
Named Person function.   

Other information -It is understood that a timeline has been developed, setting out 
key milestones and that the earliest the Bill can pass is March 2018. The documents 
currently circulated are “illustrative” and will be updated when the Bill is passed once 
any further amendments made during the parliamentary process are incorporated. A 
further consultation period will then follow during the summer of 2018 with 
anticipated implementation thereafter.   
24 August 2017   

https://www.nmc.org.uk/standards/code/
http://www.gov.scot/Topics/People/Young-People/gettingitright/information-sharing/cyp-information-sharing-bill-2017
http://www.gov.scot/Topics/People/Young-People/gettingitright/information-sharing/cyp-information-sharing-bill-2017
https://www.nmc.org.uk/about-us/our-legal-framework/our-order-and-rules/
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RCGP SCOTLAND   

The Royal College of General Practitioners (RCGP) is the professional membership 
body for family doctors in the UK and overseas. We are committed to improving 
patient care, clinical standards and GP training. Our objectives, in concern for care 
for patients, are to shape the future of general practice, ensure GP education meets 
the changing needs of primary care throughout the UK, grow and support a strong, 
engaged membership and to be the voice of the GP.  
 
The College in Scotland came into existence in 1953 (one year after the UK 
College), when a Scottish Council was created to take forward the College’s 
interests within the Scottish Health Service. We currently represent around 5,000 GP 
members and Associates in Training throughout Scotland. In addition to a base in 
Edinburgh, the College in Scotland is represented through five regional faculty 
offices in Edinburgh, Aberdeen, Inverness, Dundee and Glasgow.  
 
Introduction   
RCGP Scotland has taken the opportunity to make comment on this Bill and the 
approach being set out by the Scottish Government in addressing the Supreme 
Court decision.   
 
We welcome the amended wording of the Bill, as it meets our concerns regarding 
the threat to doctor-patient confidentiality contained in the original Bill, as previously 
expressed to the Scottish Government by RCGP Scotland.   
 
Section 23  
We welcome Section 23 as amended, which relates to the promotion of information 
sharing. It is felt that the amendments made to this section rectify some previously 
held concerns regarding the ‘obligation’ for clinicians to share information. It is very 
much welcomed that the amended wording reflects that information should only be 
provided if it is congruent with other duties, either professional or legal, of the GP.   
 
Illustrative Code of Practice  
We welcome the development of the Code of Practice and see the value in its 
purpose of guiding clinicians exercising functions under Parts 4 and 5 of the Bill. We 
recognise that, due to the legalistic nature of the document, the Code of Practice 
must be written in a style which fulfils its duty in the Bill. However, we are concerned 
that in its present form the Code of Practice would fail to be a useful and practical 
tool for clinicians in helping guide practice.   
 
We feel that specific improvements should be made to the section relating to consent 
(p.7). It would be useful, from the clinician’s perspective, if the Code of Practice 
differentiated between occasions when clinicians have ‘safeguarding concerns’ as 
opposed to lower level wellbeing concerns. In the former case, there are well 
established processes that allow information sharing, with or without consent. In the 
latter, it is likely that sharing without consent would not be consistent with other 
duties and regulations. Expressing the issues in this way would lead to a document 
that would have much more accessibility for those in clinical practice.  
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General comments  
We believe that further work must be carried out to provide access to information for 
patients, their families and clinicians to ensure this new service is understood for 
what it is. It is hoped that this legislation will be facilitative and will support a 
collaborative approach to services with patients and their parents, to provide a 
context within which children can grow up with the best possible sense of wellbeing.  
Clinicians will be keen to understand how patients will benefit from the involvement 
of Named Persons and indeed what the downsides could be. Whilst there will need 
to be an easy and secure way to share information to an obvious point of referral, 
such as a central email address, this must not be done to the detriment of facilitating 
and building relationships between individuals of the various agencies involved.  
We hope that this process will enhance the interface and communication of 
individual members of the health and social care team.   
 

NHS Lothian 

Subject:  NHS Lothian Response to Consultation on the draft Code of 
Practice, the Children and Young People (Information Sharing) 
(Scotland) Bill. 

   
 
 NHS Lothian welcomes the opportunity to comment on the Children 

and Young People (Information Sharing) (Scotland) Bill to the 
Education and Skills Committee.   
 

 Overall, the Code of Practice on information sharing is welcomed by 
NHS Lothian. 
 
The purposes of information sharing have not been defined and remain 
unclear in the code of practice. This had led some people to consider 
this term vague and to worry about the limits to information sharing. It 
should be possible to set out the context:  
 
Current arrangements Some information sharing about all children is 
necessary to ensure that their health is protected in schools. The 
existing requirement for, e.g. health and education to share information 
in order to provide basic services, needs to be acknowledged and as 
set out explicitly in the code of practice. This includes sharing basic 
information necessary to provide health services such as 
immunisation, vision screening, dental inspection etc as set out in NHS 
Acts etc. This could be referenced explicitly. The current wording has 
the potential to weaken existing mechanisms designed to protect 
children.   
 
Children with health problems A proportion of children will have 
chronic health problems and services working with each child need to 
know enough to help them stay well and to respond appropriately to 
exacerbations or urgent situations. This is a Team around the child 
approach. In most situations a general consent is given when using 
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services and the limits to confidentiality explained. It will not always be 
possible to gain consent and in such cases independent advocacy 
should be available and multiagency case conferences undertaken 
where required.  
  
Risks to children’s health that need multiagency input to be 
addressed effectively A proportion of children in Scotland currently 
face very real threats to their physical and mental health, educational 
development and ability to grow up to be successful adults. Up to 30% 
children are growing up in poverty, at least 15% children not meeting 
developmental milestones at 27-30 months, 17% developmentally 
vulnerable at school entry  
 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3890505/ (Woolfson, L 
et al BMC Public Health 2013; 13:1187 doi:  10.1186/1471-2458-13-
1187), 14-17% adults in the 1958 British cohort study reported any 
type of abuse  (http://onlinelibrary.wiley.com/doi/10.1002/car.2235/full) 
Denholm R et al. Child Abuse Review 2013; 22:30-33 DOI: 
10.1002/car.2235). Addressing these issues successfully for   affected 
individuals is complex and requires multiagency involvement and 
information sharing so that they can apply their expertise. Clearly, and 
thankfully, with effective multiagency intervention most of these 
children will never meet the threshold for child protection but reducing 
avoidable harm through information sharing must be seen as part of 
our duty to one another as residents of Scotland. 
 
How we protect confidential information in Scotland – addressing 
unwarranted variation. The existing arrangements for protecting 
confidential health information in Scotland are recognised as good 
practice. This is not highlighted in the code of practice. Every health 
board has a Caldicott Guardian who is a senior health professional. It 
would be really helpful if, as part of the Code of Practice all 
organisations were required to have a professional with a similar role – 
this would complement the requirement for organisations to have a 
Data Protection Officer under the General Data Protection Regulation.  
 
Taking account of what the public has already told us Scottish 
Government has consulted widely on the use and application of 
personal health data for research etc. (e.g. http://www.scot-
ship.ac.uk/c4.html; Aitken M et al 
https://bmcmedethics.biomedcentral.com/articles/10.1186/s12910-016-
0153-x)  , https://doi.org/10.1093/scipol/scv075). This, and related work 
should be used to inform the code of practice and be part of the 
programme of engagement for professionals and public. 
 
Content   
 
Plea for an easy read document The content is hard to understand. It 
appears to have been written by lawyers for application by Caldicott 
Guardians and Data Protection professionals. The 7th Caldicott 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3890505/
https://dx.doi.org/10.1186%2F1471-2458-13-1187
https://dx.doi.org/10.1186%2F1471-2458-13-1187
http://onlinelibrary.wiley.com/doi/10.1002/car.2235/full
http://www.scot-ship.ac.uk/c4.html
http://www.scot-ship.ac.uk/c4.html
https://doi.org/10.1093/scipol/scv075
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principle was introduced because professionals were reluctant to share 
information necessary to provide safe, effective care and protect 
children and adults. It is essential, therefore, that the Bill and 
supporting documents is translated bill into an easy to understand 
format and language. The minimum should be Plain English and Easy 
read.  
 
Public engagement Before publication of the final version workshops 
with children and young people and the wider public about the Bill and 
code of practice etc should be held. These would be designed to 
ensure a common understanding of the issues that the Bill is 
addressing, the procedures in place to protect confidentiality and the 
primacy of children’s needs. 
  
Oversimplification of when informed, explicit consent is required 
The code states consent should be sought from individuals prior to 
sharing information unless sharing without consent is required in order 
to protect the “vital interests” of the child. A clear definition of “vital 
interests”, backed by Central Legal Office advice and the mechanisms 
for ensuring that the interests of the child are paramount is required.  
 
Clarity regarding the position of 12 and 13 year olds giving their 
own consent 
When teenagers give their own consent e.g. to immunisation there is 
some evidence that uptake increases. Usually this is not because 
parental support has been withheld but reflects loss from school bag, 
wording on national forms, forms being mislaid etc. Children’s rights in 
law may be challenged by parents so it is important that the position is 
clear. 
 
Training 
 
Guidance for professionals To further support agencies as part of 
GIRFEC implementation and build staff confidence with information 
sharing and consent issues the addition of practitioner guidance would 
be beneficial. It could provide clarification and detail at a practice level 
around information sharing, consideration as to the level of sensitivity, 
informed consent etc. 
 
Practical guidance and training for practitioners Training will be 
requested by professional bodies, staff and unions. National 
Practitioner guidance could provide the core of these training 
packages.  
 
Communication and awareness raising for all professionals, staff 
and trades unions This would help reduce the risk of inconsistency of 
message and/or practice.  
 
Be clear that consent is only one approach Support professionals to 
take each case on its own merits and provide training on when 
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alternatives to consent are appropriate.   
Recognise complexity with worked examples that illustrate good 
practice Any guidance should include practice examples and 
scenarios which could be used to develop training materials to be used 
across Scotland to help minimise the risk of inconsistencies arising in 
different parts of the country in relation to interpretation and/or practice. 
Discordance in consent and inconsistency of decision making between 
estranged parents, for example, is not uncommon. 
 
Collect examples of dilemmas that professionals, families and 
organisations face, work through them collaboratively and 
publish the guidance that results as updates to the Code of 
Practice  
 
For example, in working to prepare a child for discharge from hospital 
and negotiating a package of care, NHS will be working closely with 
the parents and the family. The family will have granted permission for 
NHS staff to discuss with LA staff prior to discussion. The view from 
some NHS Lothian staff is that if in discussion with a local authority 
colleague it becomes apparent that they don’t know something specific 
relevant to the discharge, then the NHS staff member would tell the 
social worker. The question is – have they gained consent or not. This 
is where we need to demonstrate some pragmatism about the consent 
and that it all relates to the same situation/discharge/package, etc.  
 
The legal requirement where a family refused to accept the offer of the 
Named Person and how we manage related information where the 
offer of the service is refused 
 
Given the definition of when a plan  is required – promote support OR 
safeguard a child – in health visiting that could be all children – further 
definition of this is required 
 
More information required on how staff manage information when the 
family have refused consent to share where this information would 
promote or support the child or family (e.g., when a child has an S&L 
need and the parents refuse consent to share this with the 
independent school) Is there anything we need to consider about the 
rights of the child or should the Code define that the rights of the 
parents over rule this. 

 
Provide examples of consent being unreasonably withheld  
The Code raises the concept of people unreasonably withholding their 
consent but does not specify in what ways a refusal to give consent 
may be seen as unreasonable. This is an example of an issue which 
could be further explained in practitioner guidance. 
 
Common messages 
 
Standard script and Q&A For communication and awareness 



Agenda Item 3  ES/S5/17/21/3 

27 
 

purposes national messages would support communication managers 
with a standardised script. 
 
Set out how the code of practice aligns with existing professional 
obligations  
While professionals will have their own ‘code of practice’/guidelines 
aligned to their profession, national practitioner guidance would assist 
in providing a shared common language. The existing wording in the 
code of practice should be refined to reflect how it would be used in 
practice. It should link explicitly to other codes of Practice and advice 
e.g. NMC /GMC/ BMA etc and make it very clear where the codes are 
aligned as well as the reasons for any differences. Whilst additional 
guidance is expected, the Code itself should be clear and concise as 
practitioners will be using this for decision making at the point of care.  
 

Health Individuals  

Prof Hugo Van Woerden 

I am responding in relation to the call for evidence regarding the above Bill. 
 
The Bill is helpful in clarifying an approach to the law in this area. 
 
The one area of concern that I have is the section: 
 
A child of twelve years or more is presumed to be of sufficient age and 
maturity to have such understanding. You must therefore ensure that you 
consider whether the child or young person has the capacity to make their 
own decisions in relation to information sharing. 
 

1. The difficulty when assessing capacity is ensuring that the child 
understands the implications of the request.  I think it would be prudent 
to suggest that those aged 12-16 yrs, or perhaps up to 18 yrs, should 
be provided with appropriate information to help them come to a 
decision on whether or not they wish their information to be shared. 

2. The person assessing capacity should be independent from the person 
who wishes to share the information, so that there is no suggestion that 
the person assessing capacity has a conflict of interest in relation to the 
matter. 

3. Those aged 12-16 years, or perhaps up to 18 yrs, should be advised 
that if they are at all unsure as to whether or not they wish to have their 
information shared they should seek advice from a competent adult 
that they trust. 

 
Yours faithfully, 
Prof Hugo van Woerden 
Director of Public Health 
& Health Policy 
NHS Highland 
 

An t-Ollamh Hugo van 
Woerden 
Stiùriche na Slàinte Phoblach 
Bòrd Slàinte na Gàidhealtachd 
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Sonya Scott 

In relation to the above I’d like to submit the following comments. 
 

1. It would be good to include, either within the code of practice or statutory 
guidance, a definition of “information sharing”  and how this differs (if at all) 
from disclosure of information within a healthcare team or single 
service.  Current guidance on disclosure of personal information for direct 
clinical care states that consent can be implied when certain conditions are 
met – see http://www.gmc-
uk.org/Confidentiality_good_practice_in_handling_patient_information___Engl
ish_0417.pdf_70080105.pdf  

2. It could be made clearer within the Code of Practice that all health information 
would be considered ‘sensitive data’ under the Data Protection Act (DPA). 

3. It would seem that sharing of sensitive information without consent would 
practically require that two of three following DPA conditions are met, sharing 
necessary to: i) protect the vital interests of the data subject, ii) comply with 
other legal obligations or iii) exercise legal function.  It would be good to 
include a definition of ‘vital interests’ and more information on the sort of 
legally conferred functions which enable sharing without consent within 
statutory guidance. 

4. There is also an opportunity in any accompanying statutory guidance to 
reduce the subjectivity of decision-making on when to share information in the 
absence of consent, in the vital interest of the data subject, particularly with 
respect to sub-critical concerns.  There is also an opportunity to mitigate any 
risk of more (inappropriately) conservative information sharing in reaction to 
confusion over when it is appropriate to share information to safeguard 
children and young people. 

5. The inclusion of case examples/vignettes for different scenarios illustrating 
proportionate information sharing would be helpful within the statutory 
guidance. 

6. A centrally provide advice line to help staff with complex decisions on 
proportionate information sharing in the absence of consent would also be 
helpful. 

 
Sonya Scott 
Consultant in Public Health 
NHS Greater Glasgow and Clyde 
25 August 2017 

Valerie White  

 
Valerie White - Consultant Dental Public Health/Public Health, Professional 

Lead for Dental and Oral Health Services, NHS Dumfries and 
Galloway 

Department of Public Health 
25th August 2017  
 
I very much welcome the opportunity to provide a written submission of evidence in 
relation to the amendments made to the Children and Young People (Scotland) Act 
2014 and the illustrative draft code of practice. 

http://www.gmc-uk.org/Confidentiality_good_practice_in_handling_patient_information___English_0417.pdf_70080105.pdf
http://www.gmc-uk.org/Confidentiality_good_practice_in_handling_patient_information___English_0417.pdf_70080105.pdf
http://www.gmc-uk.org/Confidentiality_good_practice_in_handling_patient_information___English_0417.pdf_70080105.pdf
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This submission is based on informal discussions that I have had with my colleagues 
working in dental and oral health services and children’s services in Dumfries and 
Galloway and colleagues working in dental and oral health services in other NHS 
Boards within Scotland. 
 
I would like to highlight that I do appreciate that the Scottish Government must take 
due regard of the ruling of the Supreme Court and must make amendments to the 
Act in light of this. However, the Supreme Court ruling has now lead to a high degree 
of confusion over information sharing both in terms of the Children’s and Young 
People’s Act and also more generally.  
 
Clearly as is required by legislation consent to share information should be obtained 
in the majority of cases. However, there are some situations in which obtaining 
consent is not possible. Now that the duty to share has been removed from the 
legislation and replaced by a duty to consider sharing in line with the Data Protection 
Act and other relevant legislation, this is adding to further confusion. Part of the 
problem in dentistry, and probably in other professions, is related to assessment of 
the risk of harm and at what level risk of harm allows sharing of data without 
consent. Unfortunately I don’t think that the illustrative draft code of practice is 
particularly helpful as it is not overly reader friendly and does appear to be open to 
interpretation. It also doesn’t appear to be consistent with other sources of 
information such as the General Dental Councils (GDC) Standards for the Dental 
Team and some of the reported advice given by Dental Defence Organisations. 
 
My understanding of the spirit of the Children and Young People’s Act is that of a 
preventative and early intervention approach to maximise the health and wellbeing of 
children and young people by providing support to families to achieve this. Those 
working in Dental and Oral Health Services are able to play a key role in supporting 
this agenda. To allow the act to fulfil its purpose and to allow dental and oral health 
services to play a key role in this, I think it would be helpful for a dental stakeholder 
group to be established (if it is not already) to look at developing specific guidance 
for dental and oral health teams in relation to this Act. Such guidance would be 
helpful in ensuring dental and oral health teams work in ways that are consistent with 
the legislation whilst still upholding the spirit of the Act. Involvement of the General 
Dental Council, Dental Defence Organisations and the Office of the Information 
Commissioner in the development of any such guidance would be essential to help 
avoid confusing and inconsistent messages. 
 
I have outlined below some scenarios that do arise in dentistry that it would be 
helpful for specific dental guidance to consider. 
 

1) Child with Dental Decay 
 
A child presents for a dental examination at a dental practice. During that 
examination it is identified that they have some small areas of dental decay 
that require some form of treatment (this could be preventive treatment e.g. 
fluoride varnish application or active treatment e.g. fillings). At this point the 
child has no symptoms. Appointments are made for that child to return to have 
the treatment undertaken. They do not come back to the practice to have this 
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treatment completed. Despite the practice trying to contact the family either by 
phone/letter they do not see the child again. The dentist is likely to be 
concerned about the health and wellbeing of the child. 
 

 Does this constitute a scenario in which the dentist could share this 
information with the Named Person within the context of the current 
legislation? 

 Although the draft illustrative code of practice appears to suggest that perhaps 
it could be (Inform before Sharing No:13). There does at present, appear to 
be variation of views as to whether or not this type of scenario would reach 
the threshold that would be required to allow this to be shared under the Data 
Protection Act.  

 The current General Dental Council (GDC) Standards for the Dental Team in 
relation to Standard 4 - Maintain and Protect Patients Information - advises in 
section 4.3: 

o You must only release a patients information without their consent in 
exceptional circumstances.  

 The guidance then provided in the Standards document in relation to risk of 
harm/abuse advises in section4.3.3:  

o If you have information that a patient is or could be at risk of 
significant harm, or you suspect that a patient is a victim of 
abuse, you must inform the appropriate social care agencies or the 
police.  

 
This scenario is one in which the sharing of this information could allow supportive 
steps to be taken in collaboration with the Named Person and child’s family to 
support this child to maintain their oral health and general wellbeing at an early stage 
before they become at risk harm.  
 

2) Child with Dental Abscess 
 
A child presents to a dental practice with a dental abscess. They are given a 
prescription for antibiotics and advised to return for further treatment so that 
the tooth causing the problem can be treated to prevent further episodes of 
infection. The child doesn’t return for follow up, despite attempts by the 
practice to contact the parent. 
 

 Does this constitute a scenario in which the dentist could share this 
information with the Named Person within the context of the current 
legislation? 

 The impacts for the child are potentially more significant as they have actually 
experienced pain previously and may do again if this matter is not addressed. 

 In some situations it may be appropriate for this information to be shared with 
social services. However, in some situations it may be that sharing this 
information with the Named Person could allow a more supportive approach 
to be taken rather than involving social services straight away which may well 
cause a significant degree of stress for the family and also increase pressure 
on very stretched social services.  

 
3) Follow up of children with decay in the Childsmile Programme 
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Childsmile is the National Oral Health Improvement Programme. One aspect of 
the Programme involves the application of fluoride varnish every 6 months to 
prevent/arrest the development of dental decay in children in priority schools. 
Children are consented into the programme by their parent/carer. If during the 
fluoride varnish application the child is identified as having a dental problem a 
letter is sent home to the parent/carer to advise of this offering support from 
the Childsmile team. If the child presents the following 6 months with the same 
or worse scenario they are issued with a second letter, again offering support 
etc. If however, there is no contact/feedback from the parent and the team are 
unable to contact the parent to follow this up, naturally there is a level of 
concern that the needs of this child are for some reason not being met.  
 

 Does this constitute a scenario in which the Childsmile Team could share this 
information with the Named Person within the context of the current 
legislation? 

 
Again, this scenario is one in which the sharing of this information could allow 
supportive steps to be taken in collaboration with the Named Person and child’s 
family to support this child to maintain their oral health and general wellbeing.  
 
I appreciate that this is a very complex area but I hope the above examples are 
helpful in illustrating some of the scenarios that arise in dental and oral health 
services. Provision of specific guidance for the dental team would help support 
teams play as full a role as possible in supporting the health and wellbeing of our 
children and young people within the context of the Act and other legislation. 

Jean Cowie NHS Education for Scotland 
 

The Bill does seem to provide greater clarity regarding information sharing. However, 
further education and guidance is needed to aid practitioners. From an educational 
perspective and when designing educational materials to support the Bill, there will 
need to be clear definitions of terms used and of some of the issues raised. 
Consideration should also be given to models of supervision / support to support 
practitioner in their decision making and Named Person role. 
Jean Cowie 
Principal Educator 
NMAHP 
 

Local Authorities 

East Ayrshire Council 

SCOTTISH PARLIAMENT EDUCATION AND SKILLS COMMITTEE: CHILDREN & 
YOUNG PEOPLE (INFORMATION SHARING) (SCOTLAND) BILL – CALL FOR 
VIEWS 
 
EAST AYRSHIRE COUNCIL VIEW ON PROPOSED BILL 
The proposal to make the subtle change to the duty to consider if the sharing of 
information will promote, support or safeguard the wellbeing of a child or young 
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person, rather than a duty to share information that may affect a child or young 
person's wellbeing, should ensure that named persons reliably act for the best 
interests of the child or young person in their care.  The positivity of this change in 
language within the bill is explicit enough to ensure all sharing of information is to the 
benefit of the individual child or young person concerned. 
 
The clarity within the bill and accompanying code of practice outlining clear steps for 
practitioners to follow when considering whether to share information, whilst ensuring 
it is compatible with current law such as Data Protection legislation and 
confidentiality, is again a positive move and should ensure a high level of 
professionalism from those parties wishing to share information, whilst continuing to 
protect the child or young person. 
 
The draft Code of Practice setting out specific protocols regarding the safeguards 
which need to be considered in order that information sharing is relevant and 
lawful is in our opinion a positive step to ensure accountability for any party who 
wishes to share information.  Logistically; the options to inform both before and after 
sharing give parties a framework to operate within, whilst ensuring the best interests 
of the individual are at the heart of the actions required.   
 
We are satisfied that current practice within the Getting It Right For Every Child 
policy has been retained meaning valuable developments at Authority and 
establishment level can be embedded without further change. 
 
The continuation of the GIRFEC approach will allow us to build on effective practice 
by making a clear point of contact available for all children and young people through 
our pupil support and senior leadership teams within our educational establishments, 
whilst ensuring we continue with a multi-agency approach around the child or young 
person where required.  It is our intention to ensure the role of Named Person will be 
taken forward by these individuals as an integrated part of existing duties, offering 
relevant advice or support where appropriate.  Where there are concerns for a child's 
or young person's wellbeing which constitute child protection concerns, we will 
ensure our existing local child protection procedures are implemented. 
 
Whilst the changes to the bill are minimal and directly relate to the information 
sharing protocols, our response is wholly positive.  The best interests of the child or 
young person are further strengthened by the proposed amendments and the 
continuation of the GIRFEC policy should ensure establishments are empowered to 
act appropriately within the proposed code of practice.   We also value the 
opportunity to engage with the Scottish Government to voice our opinions regarding 
the quality of service which children and young people are able to receive. 

 

East Renfrewshire  

East Renfrewshire Council: Education Department  
Response to Call for Evidence on the Children and Young People (Information 
Sharing) (Scotland) Bill:  illustrative Draft Code of Practice  
August 17 
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The code of practice requires to be a succinct, useable document written in plain 
English so that it is accessible and useful to all for whom it is intended.   
 
The legislation risks adding complexity to the system.  What is needed is for families 
and professionals to have a set of rules that can be easily understood.  As it stands, 
guidance is complex and contains legal jargon that requires to be simplified to be 
shared with practitioners. In addition, it would benefit from practical examples to aid 
quality professional dialogue.  The guidance should be clear and accessible so that it 
can be readily applied on a daily basis by professionals and understood by children 
and young people (and their families).  
 
The Supreme Court Judgement and subsequent production of the Bill and Illustrative 
Code could lead to less information being shared between agencies, for fear of the 
professional’s judgement being questioned, all to the detriment of children.  
Highlighting information sharing legalities will prevent informal sharing of information 
between services which then informs the course of action for professionals to follow 
when initial, seemingly low level concerns are raised. This could lead to early 
indicators of a wellbeing concern not being acted upon – again to the future 
detriment of the child. Implications for current practice on sharing wellbeing 
information with class teachers will lead to less understanding of issues the child is 
facing – again to the detriment of the child. It is important to reflect that CP concerns 
are often only substantiated when information is shared and it is often only with initial 
sharing of information that a more holistic picture emerges about a child/family’s 
circumstances. It is disappointing that the previously proposed lower thresholds for 
sharing information have been removed.  Due to the high level of public interest and 
potential confusion caused by changes there is a risk that professionals become 
overly cautious about sharing information about children and young people, which is 
the opposite to what the original legislation/policy intended.  
 
Further clarification on how consent should be sought and recorded would be 
helpful. A template for this may be useful as would some guidance on how best to 
record the justification for sharing/not sharing information.  When consent is 
withheld, there should be consideration given to the level of concerns and there may 
need to be further protocol about how these situations or information would be 
managed.  Who determines when “consent is being unreasonably withheld” and how 
is it determined?  
 
It is crucial that further training and support is provided to Named Persons, but that 
there is also some quality assurance and/or shared responsibility with a senior 
manager in relation to a decision to share information without a child/family’s 
consent.  Support is also required as to how this information should be recorded and 
to support practitioners should their decisions be challenged – it would be of benefit 
to expand further within Section 10 to help clarify this.  Clarification is also required 
as to the course of action to be taken by professionals if the parent and child 
disagree about giving consent to share information. 
 
The key core messages of GIRFEC are being lost within the information sharing 
debate. It is important to reinforce with staff the core principles of GIRFEC including 
working in partnership with children, young people, their families and carers. 
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Named Persons cannot be expected to interpret legal principles so very clear 
parameters are required as the draft Code of Practice does not do this as it stands.  
Individual interpretation of terms will lead to variation in practice across 
professionals, schools and local authorities. Practitioners in front line delivery of 
services need more clarity about terms and phrases used in the Code of Practice as 
they form the basis of the legislation.  For example: 
 

 “wellbeing test” 

 “best interests of the child”  

 “interference with the person’s right to respect for privacy”  

 “vital interests”  

 “there is some other compelling reason”  
 
There is a need for a comprehensive and robust programme of professional learning 
opportunities for lead officers to promote a shared understanding of the legislation 
and consistent practice across local authorities. 
 
Workload implications will not become clear until full implementation but 
documenting information sharing actions and reasoning behind these decisions are 
likely to be perceived as a workload issue for Named Persons and other relevant 
professionals. 
 
Consistency of language used in Section 7b “the person the information relates to” 
and Section 8a “the data subject” would aid understanding for all professionals.  Are 
these two statements interchangeable and if so could one be consistently used?  
 
Section 9 is couched in very different language from the previous sections.  Less 
technical and yet what this section states is the crux of the matter – the private and 
the public family life””.  Clarity to the final statement within Section 9 would be 
required as it is unclear and could be misleading.   
 

9. In considering whether or not sharing personal information or sensitive 
personal information is necessary for one of the specified purposes, you 
should take into account the sensitivity of the information in question, the 
purpose to be achieved in sharing it, and whether there is another way in 
which that purpose could reasonably be achieved. The question of whether it 
is ‘necessary’ to share information for a particular purpose will also depend on 
how much of an interference with the person’s right to respect for their private 
and family life is involved – the greater the interference, the stronger the 
necessity should be.  

 
The guidance would need to simplify and cut-through bureaucracy to ensure 
professionals are able to get it right for every child and young person without 
unnecessary expectations being placed upon them.  We support the principles of 
GIRFEC, including the need to share information lawfully at an early stage to prevent 
bigger problems developing. 
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Edinburgh Council  

City of Edinburgh Council – Support to Children and Young People – Draft 
Response to Consultation on the Code of Practice on Information Sharing 
under Parts 4 and 5 of the Children and Young People (Scotland) Act 2014. 
 

1. Having a Code of Practice around information sharing and informed consent 

is helpful to agencies in the ongoing implementation of GIRFEC.  

2. The draft Code asks professionals to consider the sensitivity of information 

they wish to share, the purpose achieved in sharing the information and 

whether this purpose could be achieved in some other way. The draft Code 

also highlights whether it is necessary to share the information and how this 

might interfere with private/family life.  These are all good questions for 

professional practice. However the Code does not go into detail on any of the 

above. 

3. Given that the draft is still largely written from within a legal framework it 

would be helpful to produce a clear and concise practitioners’ guide with a 

summary of what the legislation means for practice and some clarification 

(possibly including practice examples) of some of the following 

issues/questions. 

4. The draft Code requires that consent for information sharing is sought from 

both child and parent, unless specific exceptions apply. Two points emerge 1. 

Capacity of the child to give consent (which is taken as a default for any child 

12 or over).  2. Potential conflict if parent/carer gives consent but the 

child/young person does not, or vice versa.  This potential conflict already 

exists in current legislation but has rarely been tested. 

5. The Code raises the concept of people unreasonably withholding their 

consent but does not specify in what ways a refusal to give consent may be 

seen as unreasonable. Further practitioner guidance, including practice 

examples, would be helpful. 

6. It is clear that consent should be sought from individuals prior to sharing 

information unless sharing without consent is required in order to protect the 

“vital interests”. In Edinburgh, we have interpreted this to mean that 

information about a child cannot be shared without consent unless there are 

child protection concerns. In other words, the child may come to significant 

harm if we don’t share the information. However, it would be helpful to have 

more elucidation on the Scottish Government’s position on what is meant by 

“vital interests”. 

7. Agencies will require to have guidelines for their employees and to add 

awareness of this legislation /Code of Practice to existing HR requirements. 

Training is possibly going to be requested by staff, unions and professional 

bodies.  Clearer practice guidance from government will assist in this process 

and will minimise the risk of inconsistencies arising in different parts of the 

country in relation to interpretation and/or practice.  

8. In conclusion   the Code of Practice is welcomed but will need further 

clarification for day to day practice. 
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Andy Jeffries 
Acting Head of Service 
04.08.2017 

Dumfries and Galloway’s Children’s Services   

We welcome the opportunity to be consulted on this important step in Scotland’s 

journey to Getting it right for every child.  

Having reviewed the Bill and all the associated documentation, including the 

illustrative draft Code of Practice, we have the following observations to make:  

Language  

While we recognise the necessity for formal legal language in the documentation, we 

are concerned that none of the materials produced so far are in language that is 

accessible to either the public or our practitioners. The language in the Bill and the 

Code of Practice varies between “must do” and “could do”; therefore it would be 

helpful to have clarity in terms of any differentiation in legislation. On that basis we 

would welcome the provision of examples/case studies to support practitioners in 

differentiating between “must do” and “could do”.   

Given the fundamental importance of practitioner judgement in complying with 

existing information sharing requirements (DPA, Duty of Confidentiality and Article 

8), guidance and training must equip staff with the confidence and competence to 

make informed decisions around information sharing in order to promote, support 

and safeguard wellbeing.  

However, there remains some confusion regarding the differentiation between 

“promote, support and safeguard” specifically for practitioners and for the processes 

required regarding the previously articulated advice from the Information 

Commissioner’s Office that consent should not be asked for if information will be 

shared anyway.  

While we welcome the simplicity of “duty to consider” and “power to share”, we are 

left with concerns about the competing priorities of the three point test with regard to: 

Data Protection Act; Duty of Confidentiality; and Section 8 European Human Rights 

Convention. We would welcome clarity in the Code of Practice around this issue.  

The Supreme Court ruling was very clear that the “3 point test” was not a competing 

hierarchy and that practitioners need to be fully compliant with the expectations 

across all three areas of legislation/ requirements.  

The challenge for this legislation, in response to the Supreme Court hearing, is to 

have supporting guidance that simplifies the complex landscape practitioners are 

required to navigate to ensure they meet all legislative requirements. Due to the fear 

of breaching rights and legislation, and the potential legal consequences, we are 

concerned that this further legislation will result in a decrease of information being 
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shared and an increased risk for some children, particularly those who may have 

vulnerabilities.  

Whilst we welcome the Bill and the draft Code of Practice we would still like to see 

meaningful and transparent guidance that is accessible for all audiences, specifically 

parents and families. We believe the suite of documents are currently too 

impenetrable and will not provide the reassurance that practitioners and families now 

require following the Supreme Court ruling.  

 

Promote, Support and Safeguard  

The Bill and supplementary documentation repeatedly refers to the need to 

“promote, support and safeguard wellbeing” as the driver for action, but there is 

limited detail as to how the practitioner differentiates the duty to consider sharing 

against these three tiers of intervention. For example - the judgement process 

needed to decide that it is appropriate to share information to safeguard a child is 

different and much less complicated (and legally challenging) than deciding to share 

information to promote a child’s wellbeing. The differentiation of wellbeing and 

concern needs will need further clarification to support practitioners when applying 

‘promote, support and safeguard’  

We still await the practitioner guidance described by the Supreme Court ruling 

setting out how the “information holder carries out a scrupulous and informed 

assessment of proportionality”.  

Draft Code of Practice  

The Code of Practice provides a detailed reference of the relevant documentation 

and legislative backgrounds, but feels light in providing practitioners with a clear and 

accessible guide to complying with the law. We would welcome a document that was 

more self-contained, not referring to other codes of practice, and that is clearer in 

terms of the decision-making process that practitioners need to follow to ensure any 

information sharing decisions are compliant. With regard to the draft Code of 

Practice we need to be able to communicate to practitioners through clear and 

consistent guidance both locally and across Scotland.  

Issues of Consent  

Despite previous reassurances of consent not being the primary driver it is clear from 

the Bill, and associated documentation, that consent is now very much at the heart of 

the legislative changes. Given recent examples from child protection practice, where 

disguised compliance has been highlighted, it is essential that the issues of consent 

do not override the primacy of ensuring that children are safeguarded. Given the 

focus on early intervention, mobilising supports and responding before issues 

escalate to safeguarding, there are some concerns that when consent is withheld 

access to support will be harder to proceed through Named Persons.  
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Again the Supreme Court ruling was very clear about what it expected to see -   

101. In order to reduce the risk of disproportionate interferences, there is a 

need for guidance to the information holder on the assessment of 

proportionality when considering whether information should be provided. In 

particular, there is a need for guidance on (a) the circumstances in which 

consent should be obtained, (b) those in which such consent can be 

dispensed with and (c) whether, if consent is not to be obtained, the 

affected parties should be informed of the disclosure either before or after it 

has occurred.  
 
Record keeping  

The “Duty to Consider” will clearly require a means by which decisions are recorded 

as to the decision whether to share or not. Are we therefore looking at some form of 

standardised text – e.g. “In line with current legislation I have considered whether 

this information should be shared and have concluded.."  

 It is very positive to note in the Financial Memorandum that a significant amount of 

support will be offered to practitioners undertaking Named Person functions.  We are 

unsure whether the costings fully reflect the challenges of supporting staff to 

undertake this training and would be specifically concerned about the percentage of 

time allocated and also the availability of staff for backfill. We would also want to 

know when the training will be developed and what opportunities we will have to 

ensure that NHS Education for Scotland will be able to deliver training that is both 

accessible and relevant for education staff. The training and its content will be 

essential in ensuring practitioners are confident to apply the legislative framework set 

out in the Bill, and to renew confidence to work within the frameworks. Given the 

significant implications for other services, i.e. not Named Person services, to share 

information, the Financial Memorandum does not provide any support to other staff 

groups i.e. Early Learning and Childcare practitioners and Third Sector providers.  

Duty of confidentiality  

This duty is not applicable across all the practitioner/ professional groups and further 

guidance will be required to unpick its relevance for certain staff groups. i.e. those 

groups practitioners whose professional guidance/codes do not operate under a 

requirement for confidentiality.  

What we are specifically looking for is a straightforward one page process, that helps 

practitioners manage the volume of information that can come to Named Person’s 

and vice versa. We would also welcome some detail on the duty of confidentiality 

where a Named Person holds third party information – how do they then decide how 

this is used to “promote, support and safeguard”.  

With regard to the Named Person being an entitlement, but something that families 
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do not have to take up, we would seek clarity as to what this means in terms of 

information being shared with and by the Named Person and whether there is clarity 

about how to differentiate existing roles from named person functions. In other words  

– can we clearly articulate, in a consistent Scotland wide way, what the additionality 

of having a NP confers and/or equally what would a family lose out on if they decided 

not to accept the entitlement?  

In summary we would like to offer the following response:  

 Need for greater clarity in language  

 Simplification of guidance would be helpful for practitioners 

 Potential for confusion around some of the terms 

 Still lack of clarity around the role of consent 

 Use of examples/ case studies would be helpful.  

And  

Finally, we were concerned that the draft illustrative Code of Practice was launched 
on the government website and the potential for confusion for practitioners, who may 
have not understood the illustrative nature of the document 

North Ayrshire Health and Social Care Partnership  

 
The first aspect of consideration is that this illustrative draft should it be approved, is 
likely to be out of date very shortly as the UK Government will shortly present a new 
Data Protection Bill to Parliament for approval.   
  
Following review of this document we feel that practitioners may struggle with its 
content particularly the language as it is not written in plain English unlike the 
Information Commissioners Office (ICO) Data Sharing Code of Practice.   
  
This Bill will seek to align to the European General Data Protection Legislation 
(GDPR) and ensure that when UK leaves Europe the domestic legislation will align.  
This will strengthen individual's rights (including children) and where consent is used 
as a basis for processing (including sharing information with others) this means that 
consent must be:  
  
• Freely given, specific, informed and unambiguous.    
 
 • Page 2, paragraph 6 (i):  Is suggesting that if it would take too long or costs are 
prohibitive, then sharing can happen.  There needs to be definition around 
"circumstances";  what do they mean child wellbeing or welfare?  GDPR states there 
must be a positive opt-in and consent cannot be inferred from silence, pre-ticked 
boxes or inactivity.   Paragraph 6 (d); who decides best interests?  This is not a 
condition of processing currently under current Data Protection Act.  Paragraph (iii) 
refers to "compelling reason" I would suggest that there needs to be a clear definition 
of what this means as subjective.  
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• Section 7 (a):  This should read legal obligations as defined within the Data 
Protection Act (DPA) (1998) and may need to reference GDPR and the expected 
changes in the new UK DPA.  
 
  
• Section 8:  This is misleading.  What do Scottish Government mean by "consent is 
being unreasonably withheld?  We would prefer this section is strengthened and 
reflects GDPR and the draft guidance issued by the ICO on consent.  
 
  
• Section 11:  The language is particularly unhelpful and is confusing, as legal jargon 
is not practical for practitioners to understand or relate to in their practice.  
  
• Section 12:  delete "Generally".  
  
• Section 13:  This appears to be repetitive.   In relation to 13 (1) the example used 
does not reflect the fact that parents even if not together may have Parental 
Responsibility and Rights.   
  
• Section 14:  You will still need to establish a valid condition of processing from 
Schedule 2 & 3 of the DPA. Paragraph (111) What is a compelling reason? 
Examples of what may constitute a compelling reason would strengthen this 
document and relate it to practitioner’s experience.   
 
 Regarding the Relevant Law Section it does recognise that Data Protection is 
changing and some reference to these changes and the terminology i.e. special 
categories of data.  It should reflect also that consent can be withdrawn and this 
must be respected and information sharing ceases.   
  
There are a few other pieces where it refers to "Health & Morals" Section 37 what 
does the reflection of morals look like to a practitioner as this is varied and 
subjective, and where does values come in.  The DPA will apply in terms of 
information sharing.  
  
Overall, this document does not appear to be a useful tool for practitioners or for 
local practice policy developers within organisations.   
  
Information controllers will understand the detail however as this purpose is a Code 
of Practice it now requires clear translation for everyday use by practitioners and 
managers to guide practice.   

Glasgow City Children’s Services Response  

To Scottish Parliament’s Education and Skills Committee: 

Call for written submission on whether or not the Parliament should agree to the 

general principles of this Bill and, if so, what improvements could be made to its 

provisions on the Children and Young People (Information Sharing) (Scotland) Bill. 

1. Introduction 
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Glasgow City Children’s Services welcome the opportunity to respond on the general 

principles of the Bill.  

The GIRFEC Service Managers’ Group is an established multi-agency group of 

senior practitioners from across Health, Social Work and Education services in 

Glasgow.  The group has responsibility for developing solutions to support staff and 

improve joint working, particularly, in the implementation of the Children and Young 

People (Scotland) Act 2014: Named Person, Child’s Plan and Information Sharing.   

This group have come together to develop this Glasgow Children’s Services’ 

response to the call for written submission on the general principles of Children and 

Young People (Information Sharing) (Scotland) Bill.   

2. Information Sharing 

The Bill is Scottish Government’s response to the findings of the Supreme Court 
against Part 4 and 5 of the 2014 Act, which is to develop a code of practice that 
brings consistency, clarity and coherence to information sharing by professionals 
working with children, young people and families, that is “in accordance with the law” 
and ensures safeguards are in place.  We agree with the principle of developing a 
code of practice rather than placing this practical practitioner guidance into 
legislation. 
 
The Bill relies on the Scottish Government’s development of a Code of Practice that 
will be a “vehicle for explaining the processes that need to be followed in order to 
meet requirements that are set out elsewhere in existing law”.  Getting the Code of 
Practice right will be pivotal to the implementation of the Named Person and Child’s 
Plan across Scotland.   
 
The Information sharing code of practice needs to support and nurture the GIRFEC 
approach and we would make the follow recommendations: 
 

 The Code should reflect an understanding that the people who are sharing 

the information are professionals, (such as health visitors, teachers, police 

officers etc.) who work with children, young people and families personal and 

confidential information every day in a manner that is thoughtful, respectful, 

confidential, proportionate and within the current Data Protection and ECHR 

legislation and in line with professional standards and codes – for example, 

the NMC code section 5, which outlines the responsibilities of nurses and 

midwives in respect of privacy and confidentiality.   

 Professionals work with the children, young people and families to ensure 

that the “rights” of all are respected.  Their purpose when working with the 

families is to engage and empower rather than “do to them.”  Any sharing of 

proportionate information is done to improve the development, wellbeing and 

outcomes for children and young people.   
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 On a daily basis, in order to safeguard children, practitioners make 

professional judgements based on a child centred approach; they consider 

how much personal and confidential information they should share when they 

see emerging problems and they refer the child or family to those services 

that can offer them the most appropriate support resulting in effective 

preventative action.   

 

 It needs to be made clear that valid consent to share information is not about 

obtaining a signed form from a young person or parent/carer but whether the 

child, young person or families were given all the information they needed to 

make a considered decision.  It is, therefore, crucial that the essential 

elements of discussions with the people concerned are documented in the 

Child’s Plan.   

 
 

 There has to be evidence based discussions to demonstrate why decisions to 

share information with another service are made. 

 

 Practitioners can evidence why they shared information with another service 

or practitioner through good reporting and recording chronologies and 

significant incidents. 

3. Information Sharing Bill: Code of Practice 

We acknowledge that the current code of practice is an illustrative draft only.  
However, the current format of the code of practice appears to be a repetition of 
Data Protection, European Convention of Human Rights and confidentiality law, 
rather than a clear statement of what professions should do and how they should 
implement information sharing to improve the wellbeing of children.   
We would suggest that the code of practice should  
 

 Be set in clear plain English statements.  

 Provide examples and scenarios of situations when a Named Person and 

other professionals can share information. 

 Take account of daily practice and the issues we have outlined in the bullet 

points above.  

Children’s services in Glasgow look forward to seeing the draft version of the code of 
practice for consultation. 
We will follow advice and guidance that is anticipated from the Children and Young 
People (information sharing) Bill, Code of Practice and use this to develop joint staff 
training and amend our Glasgow City “GIRFEC Practice Guidance” to include the 
new processes for information sharing.  
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Public Bodies 

Police Scotland  

I refer to the call for evidence from The Scottish Parliament's Education and Skills 
Committee on the Children and Young People (Information Sharing) (Scotland) Bill. 
Consideration has been given to both the Children and Young People (Information 
Sharing) (Scotland) Bill and the illustrative draft Code of Practice on information 
sharing under Parts 4 and 5.  
 
Firstly, I can confirm that the provisions contained within Section 26 (2) of the Bill in 
respect of Information Sharing are entirely consistent with our current practice.  
Nevertheless, there are a number of key points for consideration in respect of the 
statutory Code of Practice. In this regard, it is essential that Police Scotland continue 
to be consulted in further shaping the content, as we will continue to identify and 
record the highest volume of child wellbeing concerns for consideration of sharing 
with the Named Person Service. In effect, the journey of a high volume of wellbeing 
concerns and the interaction with children and young people and their families starts 
with Police Scotland. 
 
In addition, there is insufficient emphasis within the Code of Practice on the 
alternative legal gateways that Police Scotland already rely upon to share 
information without the need for consent. This is briefly referenced at Section 26 of 
the Code of Practice, however I believe there needs to be a much greater emphasis 
on this within the document. 
 
Consent 
 
On occasion, Police Scotland can utilise alternative legal gateways to justify the 
sharing of child wellbeing concerns, which is consistent with the Bill however 
potentially inconsistent with the overemphasis on consent within the Code of 
Practice. 
 
Within Section 5 there is a presumption that agencies should seek consent from a 
child, twelve years or over. This section needs to be clear that there will be a number 
of circumstances where consent is not required for us to share information. Should 
this not be detailed explicitly with the Code of Practice, it could give rise to unrealistic 
expectations from partners in respect of consent, who might not subsequently act on 
information we hold which has been provided.    
 
While Police Scotland recognise the need to inform a child or young person that their 
information is likely to be shared, and accept there may be circumstances where 
seeking consent will be appropriate, it is difficult for officers to seek explicit consent 
as standard, when they do not have sufficient awareness of the decisions likely to be 
taken at assessment stage within the Police Concern Hub, where all available 
information will be considered. Likewise there would be a significant impact on Police 
Scotland, for officers to return to obtain consent following Concern Hub assessment 
and this would, without doubt, lead to delays in wellbeing information being shared.  
 
Police Scotland will create Privacy Notices to be published which will cover the 
general circumstances around why Police Scotland might process information 
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relating to children. These will include what will be processed and how, what 
information will be shared and the organisations we will share with, and how 
individuals can access information we hold about them.  
 
General Data Protection Regulation (GDPR) 
 
The Code of Practice should reflect potential changes which may occur as a result of 
GDPR – in particular which aspects of GDPR Article 6 and GDPR Article 9 – 
“Processing of special categories of personal data” will be engaged.  For example, 
could Police Scotland use Article 9(h) ….. “the provision of health or social care or 
treatment”….. as the justification for sharing a child wellbeing concern without 
consent. 
 
Likewise, in circumstances where consent is being sought, the Code of Practice 
should reflect the additional requirements that the GDPR brings around consent, e.g. 
advice on how the organisations involved should record consent, how granularity of 
consent is ensured and mechanisms for consent withdrawal. The ICO consent 
guidance also mentions circumstances of an imbalance in the relationship between 
the individual and the data controller, which, in turn may make it difficult for public 
authorities to use as their lawful basis. 
  
It is widely acknowledged that continual consultation is required to further shape the 
Bill taking into account the anticipated wide ranging impacts of the General Data 
Protection Directive (GDPR) due to come into effect in mid-2018, prior to the 
implementation of this Bill. As detailed in our response to the Financial 
Memorandum, there will be a significant impact in developing and delivering a 
detailed training programme to staff.  
 
Statutory Functions of Information Holders 
 
Within Sections 7 and 8, specifically the statements contained within 7(c) and 8 (b) 
regarding the guidance in seeking consent, highlights that information may be 
processed when necessary for the functions conferred on the person to whom the 
disclosure is made by legislation. However, the sharing must also be necessary for 
the functions of the relevant authority and in addition, there is no narrative within the 
Code of Practice which takes account of the statutory functions of the agency, which 
intends making the disclosure.  
 
16 and 17 Year olds 
 
In respect of 16 and 17 year olds, details should be clearly highlighted within the 
Code of Practice, in order to avoid any confusion with conflicting legislation in 
respect of adults and children.  
 
For example, Police Scotland practitioners would seek a condition for processing, 
rather than consent to share information about a child under the age of 16. When a 
child reaches the age of 16, the Adult Support and Protection (Scotland) Act 2007 
will be considered as part of our assessment in deciding if the sharing is fair and 
lawful. Despite this, 16 and 17 year olds who meet the 3-point test are still managed 
as part of a child’s plan and clarity around the conditions for processing in these 
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circumstances and how the information sharing decision-making should 
subsequently be recorded, ought to be included in the Code of Practice. 
 
I trust you will find this information of benefit. 
 
Yours sincerely, 
 
Nelson Telfer 
Assistant Chief Constable 
Service and Protection  
 

Scottish Children’s Reporter Administration 

 
SCRA response to the consultation   
 
Background 
 
The Children's Hearings System is Scotland’s distinct system of child protection and 
youth justice. Among its fundamental principles are: 

 whether concerns relate to their welfare or behaviour, the needs of children or 
young people in trouble should be met through a single holistic and integrated 
system  

 

 a preventative approach, involving early identification and diagnosis of 
problems, is essential  

 

 the welfare of the child remains at the centre of all decision making and the 
child’s best interests are paramount throughout 

 

 the child’s engagement and participation is crucial to good decision making  
 
SCRA operates the Reporter service which sits at the heart of the system. SCRA 
employs Children's Reporters who are located throughout Scotland, working in close 
partnership with panel members and other professionals such as social work, 
education, the police, the health service and the courts system. 
 
SCRA’s vision  is that vulnerable children and young people in Scotland are safe, 
protected and offered positive futures. We will seek to achieve this by adhering to the 
following key values:  

 The voice of the child must be heard 

 Our hopes and dreams for the children of Scotland are what unite us 

 Children and young people’s experiences and opinions guide us 

 We are approachable and open 

 We bring the best of the past with us into the future to meet new challenges.  
 
Response  
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SCRA welcomes the revised work on Information Sharing in the light of the Supreme 
Court Judgement.We should initially point out that many of the situations  to which 
the draft guidance refers will  be low level issues which would not involve the 
reporter in any way However, this provides an opportunity to ensure all professionals 
understand their information sharing responsibilities at all potential stages , including 
where the children’s hearing system may be involved 
. 
 SCRA may become involved is where there are concerns for a child’s wellbeing 
which may require compulsory measures to address them and  the principles 
outlined in the paper in particular from paragraphs 32 to the end are relevant and 
helpful as a staement of current legal principles .They should, for instance, be 
applied in determining whether a child should be referred to the reporter but there is 
not always evidence of that understanding . 
 
 As applying practice requires an understanding of the legal framework we would 
wonder whether the Code would be more effective by placing the descriptions of the 
law (pages 5 to 10) at the beginning , before looking at practice.  
We would also promote wider references to the legal obligations existing on 
agencies other than those found in the DPA and the 2014 Act  eg the Children’s 
Hearings (Scotland) Act 2011. 
 
 Reference is made to the  General Data Protection Regulation  which comes into 
force in May 2018 .As this may well be before the coming into force of the Code of 
Practice, we would suggest that the full impact of that regulation be assessed and 
referenced in the  Code to prevent future confusion and need for early revision . 
Elsewhere in the draft code we welcome the references to consent and when that 
should be acquired .We wonder whether this will be sufficient in helping 
professionals understand when to seek that consent and when consent can be 
dispensed with. We would suggest that  the link to child protection procedures be 
more robust ,in particular in recognition that there will be cases which may not easily 
categorised. 
 
 Over the last few years we have seen significant progress in the development of 
policies designed to ensure compulsory  measures are not applied unless required, 
through the use of Early Effective Intervention and through the development  of 
child’s plans that can ensure  support  to a child where the family consent .This can 
involve professionals from many agencies making judgements about the most 
appropriate action to take  what information to share and when consent should be 
sought. 
 
These  challenges are not new  and will be familiar and understood  by many .This 
provides an opportunity to ensure that understanding on a consistent national basis 
.Simple to read guidance with practical examples can help but a comprehensive 
cross agency training programme should underpin this to ensure best practice is built 
on good understanding. 
 
As an agency we continue to support the aims of Getting It Right For Every Child  
 
SCRA 
August 2017 
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Information Commissioner’s Office  

Children and Young People (Information Sharing) (Scotland) Bill & Illustrative 
Draft Code of Practice 

 
The Information Commissioner’s Office (ICO) is pleased to respond to the Education 
and Skills Committee’s call for evidence in relation to the above Bill and Illustrative 
Draft Code of Practice. 
 
The Information Commissioner has responsibility for promoting and enforcing the 
Data Protection Act 1998 (the DPA) and the Privacy and Electronic Communications 
Regulations 2003 (PECR), as well as the Freedom of Information Act 2000 (FOIA), 
the Environmental Information Regulations 2004 (EIR) which apply to reserved 
matters in Scotland. The Commissioner is independent of government and upholds 
information rights in the public interest, promoting openness by public bodies and 
data privacy for individuals. The Commissioner does this by providing guidance to 
individuals and organisations, solving problems where she can, and taking 
appropriate action where the law is broken. 
 
The focus of this submission is solely on aspects of the proposals that relate to the 
handling of personal data and privacy issues to help ensure compliance with the 
provisions of the DPA1. However, the Committee needs to be aware that the current 
data protection regime will be replaced when the provisions of the General Data 
Protection Regulation 20162 (the GDPR) apply on 25 May 2018. In addition, the UK 
Government is preparing a new Data Protection Bill which is expected to be 
introduced to the UK Parliament in September and will include provisions on 
exemptions and derogations to the new data protection regime which are, at this 
time, still to be confirmed.  
 
Given the timeframes concerned, the Illustrative Draft Code of Practice (CoP) cannot 
simply expound on the current data protection requirements but must look to 
compliance with the new data protection regime. As such, the Commissioner 
believes that the changes that will come into effect next year will have important 
implications for information sharing for public authorities. In particular, the CoP as it 
currently relates to data protection will require a comprehensive review and will 
require significant redrafting in a number of places. 
 
In relation to the provisions of the Children and Young People (Information Sharing) 
(Scotland) Bill (the Bill), the Commissioner has no comment to make other than to 
say that there is nothing on the face of the Bill that contradicts  or conflicts with the 
either the current data protection regime or under the GDPR. However, the 
Commissioner has a number of concerns about the CoP, some of which relate to the 
current regime but most of which are in relation to provisions under the new regime. 
The CoP is in two parts: commentary on Safeguards, followed by a description of the 
relevant laws, including the DPA. 
 
Safeguards 

                                            
1 The Data Protection Act 1998 
2 Regulation (EU) 2016/679 of the European Parliament and of the Council 

http://www.legislation.gov.uk/ukpga/1998/29/pdfs/ukpga_19980029_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R0679&from=EN
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Legal Basis 
At paragraph 5, the CoP makes reference to seeking the consent of children, young 
people, parents and/or guardians for the sharing of information in relation to the 
wellbeing of the child/young person. The issue of imbalance has always been a 
consideration when assessing consent. The ICO’s current guidance on consent is 
clear that a particular consent may not be adequate to satisfy the condition for 
processing if the individual might have had no real choice3. The GDPR now explicitly 
explains that a public authority will not be able to rely on consent as a legal basis for 
processing in any case where there is a clear imbalance between it and the 
individual to whom the data relate4.  
 
On the matter of imbalance, the Supreme Court judgment commented that: “there 
must be a risk that, in individual cases, parents will be given the impression that they 
must accept the advice or services which they are offered…and further, that failure 
to cooperate…will be taken to be evidence of a risk of harm.”5 Although specifically 
in relation to the Child’s Plan, the judgment implicitly recognises the potential for 
imbalance between the data subject(s) and the data controller in this regard. 
 
While the 1995 Directive6 from whence the DPA is derived requires that consent 
should be fully informed and freely given, Recital 32 of the GDPR makes this more 
explicit in requiring that: 
 

Consent should be given by a clear affirmative act establishing a freely given, 
specific, informed and unambiguous indication of the data subject’s 
agreement to the processing of personal data relating to him or her… Silence, 
pre-ticked boxes or inactivity should not therefore constitute consent. 

 
For some time now, the ICO has been promulgating the message that consent 
should only be relied on when individuals have meaningful choice. If consent is being 
relied on, then individuals must have the ability to withhold consent and have that 
honoured, they must also have the ability to withdraw that consent at any time; 
Article 7:3 of the GDPR requires such withdrawal to be as easy to do as it was to 
consent in the first place. However, the current wording of Paragraph 11 of the CoP 
could give the impression that consent should be sought but that if it is withheld 
sharing may still take place so long as it is legally compliant.  
 
As the ICO has said consistently, this would be disingenuous and raise expectations 
of meaningful choice where, in reality, none exist. Recital 42 of the GDPR reinforces 
this point when it states that: 
 

                                            
3
 https://ico.org.uk/for-organisations/guide-to-data-protection/conditions-for-processing/  

4 Recital 43 of GDPR states that: “In order to ensure that consent is freely given, consent should not 
provide a valid legal ground for the processing of personal data in a specific case where there is a clear 
imbalance between the data subject and the controller, in particular were the controller is a public 
authority and it is therefore unlikely that consent was freely given in all the circumstances of that specific 
situation.” 
5 Paragraph 95, The Christian Institute and others v The Lord Advocate (Scotland) 2016 UKSC 51 
6 Directive 95/46/EC of the European Parliament and of the Council 

https://ico.org.uk/for-organisations/guide-to-data-protection/conditions-for-processing/
https://www.supremecourt.uk/cases/docs/uksc-2015-0216-judgment.pdf
http://ec.europa.eu/justice/policies/privacy/docs/95-46-ce/dir1995-46_part1_en.pdf
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Consent should not be regarded as freely given if the data subject has no 
genuine or free choice or is unable to refuse or withdraw consent without 
detriment. 
 

 
As the CoP acknowledges, consent is not the only legal basis for information 
sharing. The ICO recommends that much greater emphasis is made on transparency 
and providing fair processing information by, for example, talking to the child or 
young person and their family as appropriate, and taking their views into account 
about how the information is to be shared, rather than consent, as the starting point 
in the Code. Currently, where the processing concerns sensitive personal data,7 and 
this may include information about wellbeing, at least one appropriate condition for 
processing must be met from each of Schedules 2 and 3 of the DPA. Only the first of 
these provides for consent with the rest providing for those circumstances where the 
processing is necessary for specified purposes and/or reliance on consent would be 
prejudicial to the specified purposes. The GDPR defines this type of data as ‘special 
category data’ and Article 9 sets out a list of specified purposes similar to that of 
Schedule 3 of the DPA. 
 
The GDPR places strong emphasis on public authorities having clear legal basis to 
process personal data in relation to public tasks – this area is complex for UK given 
the common law powers public authorities may rely on, alongside statute.  The new 
Data Protection Bill will provide more clarity on this aspect when it is published.   
 
In summary, if the sharing of personal information in relation to a child/young 
person’s wellbeing is to be based solely on a consensual model, the matter of 
imbalance alluded to in the Supreme Court judgment between the individual and the 
public authority must be addressed. Moreover, the consenting process must provide 
the individual with confidence that they may withhold consent or withdraw consent at 
some future date, also without detriment. If the sharing is to be based on any of the 
other conditions for processing it must first be necessary for the public authority’s 
public tasks. 
 
Exemptions from the Subject Information Provisions 
The first Data Protection Principle under both the DPA and the GDPR requires that 
personal data be processed lawfully and fairly and, for the GDPR, carried out in a 
transparent manner in relation to the individual concerned. Fair processing is all 
about telling individuals about the processing of their personal information and this 
requirement may only be set aside where a specific exemption applies in any 
individual case.  
 
Paragraphs 6, 13 and 16 of the CoP set out specific circumstances where it may be 
detrimental to inform individuals about the sharing of information in relation to 
wellbeing. These are: 

                                            
7 Section 2 of the DPA defines sensitive personal data as data about the data subject, consisting of 
information as to: racial or ethnic origin; political opinions; religious, or other beliefs of a similar nature; 
trade union membership; physical or mental health or condition; sexual life; any alleged or actual 
commission of any offence; or, any proceedings for any alleged or actual offence committed, including the 
disposal and sentencing for same. 
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(a) the prevention or detection of crime; 
(b) the apprehension or prosecution of offenders; 
(c) the health or safety of the child or another person; or 
(d) the best interests of the child. 
 

In addition to these circumstances, each of the paragraphs also provide for where 
‘there is some other compelling reason not to inform the person’. 
 
Circumstances (a) and (b) above correspond directly to the current Section 29 
exemption under the DPA which allows for the individuals concerned not to be 
informed about the processing where it would be prejudicial to these specific 
purposes in any given case. The Commissioner expects a similar exemption to be 
included in the forthcoming Data Protection Bill.  
Circumstance (c) alludes to an exemption provided by The Data Protection (Subject 
Access Modification) (Health) Order 2000 No. 4138 (SI 2000/413). While Article 4 of 
SI 2000/413 provides an exemption to the requirement to inform individuals, it is 
limited to specific court reports and does not apply to all health related information 
more generally. As for (d) and the additional ‘some other compelling reason’ above, 
neither of these circumstances provide a compliant rationale for not informing 
individuals about the processing of their personal information. 
 
In summary, the current and the new data protection regimes provide an obligation 
on data controllers, and a right for individuals respectively, to inform/be informed 
about the processing of their personal information, including any sharing between 
data controllers. While exemptions to the subject information provisions exist within 
the legislation, they are limited and specific to any given case and do not currently 
apply to the circumstances listed at (c), (d) or for  ‘some other compelling reason’ as 
set out in the CoP. 
 
Relevant Law 
 
Data Protection 
As stated above, the Commissioner draws the Committee’s attention to the fact that 
the current data protection regime is to be replaced in May 2018. Assuming the Bill 
and CoP complete the parliamentary process, the latter is unlikely to be commenced 
before 2018. If this is the case and given the proximity to the application of the 
GDPR and the new Data Protection Act, the CoP as it currently stands must be 
redrafted in relation to its guidance around reliance on consent for public authorities 
carrying out their tasks. 
 
In relation to the CoP’s explanation of the current regime, the Commissioner has 
provided comments to the Scottish Government regarding the wording of 
Paragraphs 22, 23, 24, 25 and 27. These comments relate mainly to replicating the 
wording of the DPA and clarifying misconceptions such as the rights referred to in 
the Sixth Data Protection Principle in Paragraph 22. 
 

                                            
8 The Data Protection (Subject Access Modification) (Health) Order 2000 No. 413  

http://www.legislation.gov.uk/uksi/2000/413/pdfs/uksi_20000413_en.pdf
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In conclusion, the Commissioner understands the difficulties that have surrounded 
this legislation and in particular how the issue of consent has been central to many of 
the concerns raised both from the perspective of parents and guardians and also 
from the perspective of practitioners. It is vital, therefore, that the CoP provides both 
with assurances that any information sharing is in full compliance with all relevant 
law. As it currently stands in relation to data protection, this is not the case. However, 
we are pleased to see the ICO’s Data Sharing Code of Practice being promoted with 
an obligation to be familiar with its provisions. Indeed, given how embedded 
information sharing is with data protection, the Committee may wish to consider the 
inclusion of the ICO as a statutory consultee in sections 26B(5) and 40B(5) of the 
Bill. 
 
Public authorities are currently preparing for the GDPR and most have project teams 
looking at compliance across the organisation. By not focussing on the new regime, 
many will already be reinterpreting the CoP themselves to see how the GDPR 
provisions will pertain. The issues around the matter of consent are particularly 
problematic and the potentially tight timeframe between commencements leaves 
public authorities vulnerable to non-compliance with the new regime. 
 
From the ICO’s work with parents and practitioners, we are aware that all are 
seeking accessible guidance to assist them in the decision making required under 
this Bill. A clear and unambiguous understanding of the issue of consent is 
paramount for both parents and practitioners but the current Illustrative CoP provides 
information that will apply, at best, for only a short time prior to the introduction of the 
GDPR. As such, it is essential for the Committee to address the changes that will be 
necessary under the new data protection regime. 
 
In addition to this written submission, which we are content to be made public, we 
would be pleased to contribute oral evidence in the Committee’s future deliberations. 
However, our availability for the proposed oral evidence sessions may be limited due 
to previously arranged commitments but the morning of 4 October would be most 
suitable if the Committee wishes. 
Dr Ken Macdonald 
Head of ICO Regions 
 

SPSO-Scottish Public Services Ombudsman 

 
Complaints and the Children and Young People (Scotland) Act 2014 

I am aware that the Education and Skills Committee is currently considering the 

Children and Young People (Information Sharing) Scotland Bill and has put out a call 

for evidence.   

 

It is not my intention to comment on that bill or the underlying named person policy, 

but I thought it might be helpful to the Committee to have a separate briefing note 

outlining my related concerns, with possible solutions, as background and to 

generally inform the Committee.   
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I understand that that if the bill currently before the Committee is passed, the 

Scottish Government will introduce regulations for a scheme for handling complaints 

about Parts 4 and 5 of the Children and Young People (Scotland) Act (the 2014 Act) 

which this bill amends. My briefing note relates specifically to complaint handling. 

 

I hope the Committee find the briefing useful and will give consideration to 

supporting those suggestions.  

 
Briefing note 
To: The Education and Skills Committee on the Children and Young People 

(Information Sharing) (Scotland) Bill 
From:  The Scottish Public Services Ombudsman (SPSO)  
Introduction 
1. This briefing note is intended to provide supplementary information to the 

Education and Skills Committee, to inform its consideration of the Children and 

Young People (Information Sharing) Scotland Bill. 

2. The briefing sets out the SPSO’s concerns in relation to complaint handling.  

They have been set out in a briefing note, rather than in the call for evidence as 

they are supplementary to information sought through the call for evidence. 

3. The Scottish Public Services Ombudsman (SPSO) is the final stage of the 

complaints process for most public services in Scotland including local authorities 

and health.  As well as considering individual complaints, the SPSO plays a key 

role in supporting improvements in complaints handling.    

4. The SPSO’s concerns relate specifically to complaint handling.  

Concerns 
The ability to create conflicting complaints processes 
5. Our first concern is that the current provisions in the 2014 Act (sections 30 and 

43) provide for the Scottish Government to create by regulation a complaints 

process for organisations under our jurisdiction and which fulfil functions under 

parts 4 and 5.    

6. Such organisations are already subject to requirements in SPSO legislation to 

have complaints procedures in line with the model complaints handling 
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procedures we are responsible for producing and monitoring9. (Scottish Public 

Services (Ombudsman) Act 2002 sections 16 A to F).   

7. Effectively, the provisions result in duplication. This duplication leads to the risk of 

conflicting complaints provisions being put in place.  This is difficult for 

organisations and runs counter to the considerable effort that has been made 

across Scotland to simplify and rationalise complaints procedures10.  It is also, 

potentially, confusing for those wishing to make complaints. 

The 2016 Complaints Order  
8. The Scottish Government has previously issued regulations relating to complaints 

under the 2014 legislation.  This was The Children and Young People (Scotland) 

Act 2014 (Part 4 and Part 5 Complaints) Order 2016.11 The Scottish 

Government’s policy intent for this Order, with which we agreed, was that it 

should, as far as possible replicate the models already in place.  However, the 

Order, despite these good intentions, in our view, failed to do this.  

9. For example, significant effort has been made over a number of years to shift the 

focus of complaints handling by all bodies to resolution at the earliest time 

possible.  The aim is to ensure that front-line staff are empowered to resolve 

matters quickly and empathetically.   

10. Unfortunately, the 2016 Order, formalised this approach removing by flexibility 

and making the process overly burdensome.  It placed burdens on those making 

complaints by setting out a prescriptive list of information that needed to be 

provided before a complaint would be accepted.  It then limited the ability of front-

line staff to respond quickly and on an individualised basis by requiring a formal 

written response, again with a list of information that needed to be included.  

Finally, it set a time limit for access to stage 2 from stage 1 which, again, has the 

effect of making the process more formal than the models already in use and, 

crucially, less responsive to the individual complainer and the circumstances of 

their complaint.   

                                            
9 These provisions require us to consult before introducing procedures and give us power to provide 
support and monitor compliance.  
10 The Scale of this work can perhaps be demonstrated that it began in 2011 and it was only earlier this 
year that the final significant sectors (health and social work) were brought into line with the model.  
11 This order was subsequently revoked when the legislation it referred to did not come in to force as 
anticipated.  
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11. The specific requirements in the Order meant that organisations under our 

jurisdiction (eg: health boards and Councils) who fulfil functions under parts 4 and 

5 would have been required to run two complaints process with similar but not 

identical provisions which could lead to one person having their concerns about a 

service being dealt with under two separate (different) processes. Concerns 

about this have been shared informally at events/meetings held by us by staff in 

such organisations. 

12. In short, the flexibility and empowerment of front-line staff to respond to the 

individual and their needs built in to the current SPSO model was replaced with 

something that ran the considerable risk of being more legalistic and 

bureaucratic.  It should be stressed that this was despite the stated intent and 

efforts of the Scottish Government to align with our models. The Scottish 

Government was aware of our concerns about the 2016 Order and we were 

working with them to mitigate the problems as far as possible through the 

guidance but it was only possible to do so to a limited extent.  

13. Following the revocation of the 2016 Order, the SPSO approached the Scottish 

Government to ask if they would consider making legislative changes which 

would allow organisations under our jurisdictions to use their current complaints 

processes (i.e. their sector’s model complaints handling process).  We were 

pleased that, in their response, the Scottish Government committed to working 

with the SPSO (and others if required) on any new complaints order which would 

be introduced if the Information Sharing Bill before the Committee was passed 

and said: “A key objective will be to keep the complaints process as closely 

aligned with the Model Complaints Handling Procedure as possible.”  

14. Although this response was pleasing, it confirmed that the Government did not 

intend to change the current legislative provisions which would, in our view, be 

the easiest and most efficient way to achieve this.  We have highlighted above 

issues with the previous order.  

15. We appreciate not all organisations who may be fulfilling functions under parts 4 

and 5 are subject to a complaints procedure (such as private schools) and there 

will still be a requirement for some provision for them.  We do though suggest 

that this is not a sufficient reason to compel organisations with a single 
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complaints procedure to have two, along with the complexity for all that goes with 

it.   

16. We also appreciate that one of the reasons the legislation on complaints exists in 

its current form, is that it was, at that time, the policy intent of the Government 

that we should have the ability to look at the merits of decision made under parts 

4 and 5 and this was included in the 2016 Order12.  This was to bring this in line 

with our existing powers in health (since also extended to Social Work).  This 

though could be implemented fairly simply with a small amendment to our 

legislation.  

Conclusion 
17. There is no disagreement between SPSO and the Government about the benefits 

of complaints under parts 4 and 5 of the 2016 Act being dealt with in a way that 

aligns with the models already in use.  Indeed, we would like to put on record that 

the Government have listened to our concerns and worked with us throughout.  

We recognise their commitment to work with us and others on regulations and 

guidance and their openness to our criticism of some of the detail.   

18. We would highlight the following points.  

 The current position is that organisations under our jurisdiction already 

have a complaints process in place with which they must comply.   

 Our experience of the 2016 Order is that, despite the Government’s intent, 

it is genuinely difficult to fully align regulations with the models in because 

of the technical process of drafting.  And any failure to do so, however 

slight, raises the risk of imposing two sets of requirements on 

organisations.   

We consider amendments could be made to the 2014 legislation which would take 
organisations under our jurisdiction out of the additional complaints requirements in 
that legislation.  They could also include any extensions to our powers considered 
appropriate.  This would better achieve the stated policy aim of the Scottish 
Government and would ask the Committee to encourage them to take this approach. 
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Teachers 

J N David Gray, Principal, ESMS 

 
I write with regard to the call for evidence and survey on the draft Code of Practice, 
the Children and Young People (Information Sharing) (Scotland) Bill. 
 
I have read the illustrative draft Code of Practice (Information Sharing) under parts 4 
and 5 of the Children and Young people (Scotland) Act 2014. 
 
The draft Code of Practice requires very careful reading but, once I had read it 
thoroughly, I came to the conclusion that, while it would still be perfectly possible to 
share information with other agencies in the interests of a child’s welfare and well-
being, the need to gain consent and to weigh that need against the ECHR (Article 8), 
the DPA and aspects of common law would be bound to make it less likely than at 
present that information, especially sensitive information, would be shared, to the 
detriment of the child.  I also felt that the draft code of practice added an additional 
layer of necessary documentation to the duties of the named person thus further 
bureaucratising the system. 
 
In my view, the proposed code of practice will in practice, be unworkable and militate 
against beneficial action in favour of the child being taken by the named person. 
 
The rationale for my thinking is that the draft Code of Practice, rather than facilitating 
the sharing of information, deliberately places a whole series of legal and moral 
obstructions in the way of that happening.  This is likely to discourage or intimidate 
those with the authority to share information and possibly dissuade them from doing 
so, not least on account of the consequences of their judgement being seriously 
questioned should they make a decision to share information with other agencies 
even if, in their view, this were necessary and proportionate.  I also think that the 
illustrative draft Code of Practice, on account of its weighting, places the named 
person or the lead professional in a very awkward position since that lead 
professional as a professional has a duty of care towards the child and therefore is 
bound to act in his or her best interest or to the advantage of his or her health and 
well-being, yet the illustrative draft Code of Practice places what I regard as an 
unreasonable obligation on the named person to undertake a whole series of tests, 
some of which can only be proved legally in a court of law, before making what ought 
to be a simple decision to act in the best interest of the child’s welfare, health and 
well-being.  
 
I hope you appreciate the quandary that this draft Code of Practice provides for 
those who would be required to follow its strictures, should it be adopted. 
 
Yours faithfully 
David Gray 
Principal 
 

Academics 

 



Agenda Item 3  ES/S5/17/21/3 

57 
 

Dr Stuart Waiton, Abertay University 

I would be available for an oral submission. I would also like to submit my Sage 
Open paper, Third Way Parenting and the Creation of the “Named Person” in 
Scotland: The End of Family Privacy and Autonomy?  
 
http://journals.sagepub.com/doi/abs/10.1177/2158244016629525  
 
I would like to draw attention to the change of approach from one focused on the 
‘welfare’ of the child, to one focused on ‘wellbeing’ – something that has not been 
open and publically discussed. This is an approach that means that professional 
intervention is no longer based on the idea of ‘significant risk of harm’ to a child, but 
has become a far more all-encompassing idea of intervening based on ‘concerns 
about wellbeing’. There appears to be a growing political consensus that 
professional ‘support’ for parents and children is unproblematic and good, and a 
diminishing recognition of the importance of privacy and autonomy for families. On 
top of this there is a problematic and often uncritical consensus about ‘early 
intervention’, despite the fact that this type of interventionism necessitates guess 
work and presumptions about future problems – problems that will very often not 
materialise. Essentially, what we are witnessing is a turnaround from a presumption 
that families are positive places that should be left to their own devices as much as 
possible to one where professional intervention is seen as a general good, perhaps 
even a necessity, for all families: better safe than sorry. This is an approach that 
completely underestimates the problems that intervening in families can create both 
at the level of individual families and perhaps more importantly, at a wider cultural 
level. 
 
I would like to further draw attention to the extremely problematic concept of 
‘wellbeing’. This is an ill-defined concept that, when used in the context of potential 
state intervention, has dangerous implications for basic liberal principles. When used 
in its therapeutic form, wellbeing relates to the emotions of children and to their 
happiness. To be concerned about a child’s happiness appears to be unproblematic 
and indeed to be a good thing. But when used through the Named Person and when 
professionals, through GIRFEC, come to see their role as monitors of children and 
parents’ wellbeing and happiness, we create a remarkably subjective framework for 
intervention. More than this, we transform professionals and shift them, increasingly, 
away from their specific professional role, towards what has historically been 
recognised as a parental role. Professionals, whether teachers, health visitors or 
doctors should also be human beings – all rounded individuals. However, they 
should also recognise that they have a specific role, a job - teachers should teach 
and doctors should heal. Today, they are increasingly being trained (if we can call it 
training, considering it takes around a decade to train as a doctor and perhaps a 
couple of hours to be ‘trained’ about GIRFEC and the Named Person) to be 
safeguarders and wellbeing monitors of all children, and they risk becoming people 
who parents stop trusting or even confiding in because of this new more potentially 
intrusive role. Politicians need to be more honest about this aspect of the Named 
Person – it is not just a ‘service that parents have asked for’ – it is a new and more 
all-encompassing basis for state intervention into the family.  
 
There are many problematic aspects to the Named Person, some are covered in the 
paper mentioned above. Perhaps the most problematic aspect of it is this idea of 

http://journals.sagepub.com/doi/abs/10.1177/2158244016629525
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becoming wellbeing or happiness monitors. I am currently writing a paper on this and 
would happily give an oral submission on this topic later in the year. 
 

Professor Elaine Sutherland  

 
 
 
 
Response of Elaine E Sutherland   
 
to the call for evidence by the Scottish Parliament's Education and Skills 
Committee onthe Children and Young People (Information Sharing) (Scotland) 
Bill 
 
I am the Professor of Child and Family Law at the Law School, University of Stirling 

and a Distinguished Professor at Lewis & Clark Law School, Portland, Oregon. This 

response is offered in my capacity as an individual and does not reflect the views of 

either law school or the University of Stirling.  

 

I am happy for my submission to be published and to give oral evidence to the 

Committee. However, I will be in the United States until January 2018. Thus, oral 

evidence could only be provided if the Committee has the requisite technical facilities 

for remote communication (for example, Skype). 

 

The Committee is doubtless familiar with the background to the Bill: essentially, it is 

designed to address the shortcomings in the named person service provisions of the 

Children and Young People (Scotland) Act 2014 identified by the UK Supreme Court 

in Christian Institute v Lord Advocate.13 

 

The two main concerns highlighted by the Court were the lack of clarity in terms of 

implementing the information-sharing provisions and the lack of safeguards for those 

whose information might be shared. Regrettably, the Children and Young People 

(Information Sharing) (Scotland) Bill does not address either concern adequately. 

 

Lack of clarity 

                                            
13 2017 SC (HL) 29. 
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This is a complex area of the law and requires those applying it to engage in a 

sophisticated process of assessing proportionality.14 In the words of the Supreme 

Court,  

“the obligation to give protection against arbitrary interference requires that 
there must be safeguards which have the effect of enabling the proportionality 
of the interference to be adequately examined.”15  
 

The Supreme Court accepted that a code of practice might be used to assist those 

applying the law. 16   

 

The problem is exacerbated by two factors. First, those sharing the information and, 

thus, attempting to carry out the assessment of proportionality, will not usually be 

lawyers. Secondly, the named person service is of universal application and, in many 

(most) cases, there will have been no finding by a court that the child is, in fact, at 

risk of harm.  

 

It is submitted that the amendments to the 2014 Act, embodied in the Bill, and the 

draft illustrative Code of Practice simply do not clarify how information is to be 

shared in a manner that overcomes the original objection.  

 

Safeguards for those whose information might be shared  

In terms of safeguards for those whose information might be shared, the Supreme 

Court expressed the shortcomings thus: 

 

“The central problems are the lack of any requirement to obtain the consent of 
the child, young person, or his or her parents to the disclosure, the lack of any 
requirement to inform them about the possibility of such disclosure at the time 

                                            
14 This was explained by the Supreme Court, at para 90, as follows: “It is now the standard approach of 
this court to address the following four questions when it considers the question of proportionality: 
(i) whether the objective is sufficiently important to justify the limitation of a protected right, 
(ii) whether the measure is rationally connected to the objective, 
(iii) whether a less intrusive measure could have been used without unacceptably compromising the 

achievement of the objective, and 
(iv) whether, balancing the severity of the measure’s effects on the rights of the persons to whom it 

applies against the importance of the objective, to the extent that the measure will contribute to its 
achievement, the former outweighs the latter (ie whether the impact of the rights infringement is 
disproportionate to the likely benefit of the impugned measure). 

15 2017 SC (HL) 29, para 80. 
16 2017 SC (HL) 29, para 81. 



Agenda Item 3  ES/S5/17/21/3 

60 
 

when the information is obtained from them, and the lack of any requirement 
to inform them about such disclosure after it has taken place.”17 

 In this respect, the amendments in the Bill reduce the protection contained in the 

Children and Young People (Scotland) Act 2014.  At present, when considering 

“whether information ought to be provided, the information holder is so far as 

reasonably practicable to ascertain and have regard to the views of the child or 

young person”, taking account of the child’s age and maturity.18  

 

This is an important provision it itself and its significance is reinforced by the 

requirement of the United Nations Convention on the Rights of the Child, article 

12(1), that, 

“States Parties shall assure to the child who is capable of forming his 
or her own views the right to express those views freely in all matters 
affecting the child, the views of the child being given due weight in 
accordance with the age and maturity of the child.” 

 

The United Kingdom ratified the Convention in 1992 and the Scottish Government 

has consistently expressed its commitment to the principles embodied therein. 

 

The Children and Young People (Information Sharing) (Scotland) Bill would remove 

the requirement to ascertain and have regard to the child’s views. Instead, that issue 

is addressed in the illustrative draft Code of Practice. Such codes are not law and 

have serious limitations. They are not subject to the same level of scrutiny as 

legislation and can be altered in the future without recourse to the legislative 

process. 

I submit that the obligation to ascertain and have regard to the child’s views should 

be retained in the statute itself. 

University Of Edinburgh Social Work, School of Social and political Studies 

 
Children and Young People (Information Sharing) (Scotland) Bill: call for 
evidence 
 
The following comments are drawn from our long experience of delivering social 
work qualifying programmes at BSc (Hons) and Masters levels, our knowledge of our 
students’ experiences on practice placement and our contact with the social workers.  

                                            
17 2017 SC (HL) 29, para 100. 
18 Children and Young People (Scotland) Act 2014, s 26(5) and (6). 



Agenda Item 3  ES/S5/17/21/3 

61 
 

 
Well-being 
The Bill fails to address fundamental concerns that were expressed during 2015-
2016 regarding arbitrary interference by the State in private and family life.  Whilst 
the gathering and recording of information is a statutory duty relating to issues of 
significant harm, the Bill repeats the intentions of those sections of the Act it seeks 
to amend by continuing with the notion of seeking to gather and record information 
relating to well-being, despite neither the original Act (Children and Young People 
(Scotland) Act 2014), or the Bill offering a definition of well-being.  
 
Any definition of well-being (and importantly who is to be held responsible for the 
lack of well-being) is likely to be disputed by the public, academics and professionals 
because of the subjective nature of the various social, cultural, national, and religious 
dimensions and standards (to name a few) that may be argued, when positive, 
constitute well-being. Therefore, practically speaking, well-being is likely to be an 
issue on which rational disagreement between parents and social workers, or the 
named person will exist. Professor Eileen Munro, writing about the Every Child 
Matters agenda in England, and disagreements between parents and professionals, 
observes that: 
 
In policy debates, there seems to be an assumption that there is some objective 
measure of what is in a child’s best interests and some objective standards of good 
parenting applicable in all social circumstances. The possibility of rational 
disagreement between a parent and a professional on what is in the child’s best 
interests at a particular point in their lives is not addressed. (2007,  ‘Confidentiality in 
a preventive child welfare system’, Ethics and Social  Welfare, 1 (1), pp. 41-55) 
In this respect then, the failure to offer a definition of ‘well-being’ could then set up 
conflict between parents and the authorities over the minutiae of family life in which 
the state ought to have no part; the amount of tv watching, sugar intake, 
disagreements over clothing choices are just a few of the items around which well-
being may be disputed when the authorities shift focus from statutory duties to 
protect child to poorly-defined ‘concerns’ about the manner in which children are 
raised.  
 
In direct reference to ‘very wide scope’ of well-being and its associated SHANARRI 
factors, the Supreme Court judgement expressed concern that, during intervention 
by social workers, that parents’ failure to co-operate ‘will be taken to be evidence of 
a risk of harm’ and an: 
 
 …assertion of such compulsion, whether express or implied, and an 
 assessment of non-cooperation, as evidence of such a risk (The Christian 
 Institute and others (Appellants) v The Lord Advocate (Respondent) 
 (Scotland) [2016] UKSC 51) 
  
We believe that it is hugely important that disagreement by parents is not seen as 
dissembling or denial of evidence of maltreatment by them, and thus cause for 
formal and baseless investigations and interventions, that lead in turn to increasing 
vilification of social workers that will be expressed by all members of the public, and 
perhaps extend to children and family social work agencies in both the statutory and 
non-statutory sectors.   
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Another worry, relating to the Scottish Government-sponsored lists of well-being ‘risk 
indicators’ already published (e.g. Calder, McKinnon and Sneddon, 2012), is that 
named persons and social workers will engage in ‘totting up’ exercises in which 
exceeding x number of well-being indicators will trigger official intervention.  Either 
that (but possibly as well as), in both a blurring of ‘well-being’ and child protection, 
professionals will come to adopt the lower thresholds of ‘well-being’ as grounds for 
referral for child protection as a means of being ‘better safe than sorry’.  The 
numbers of children and families then drawn into to official investigative processes 
may well result in a system overload that could dilute attention to proven child 
maltreatment and abuse.     
 
Human Rights 
The Supreme Court judgement cited above goes on to suggest that statutory 
intervention on the basis of a notion of risk to well-being ‘…could well amount to an 
interference with the right to respect for family life which would require justification 
under article 8(2) of The Human Rights Act 1998’.  Although the Supreme Court 
called for the Scottish Government to take care to emphasise the voluntary nature of 
the advice, information, support and help which are offered under the named person 
scheme, the draft Bill continues to fail to convince that the overall intentions of the 
legislation, and its execution, are, and will be, benign and comply with respect for 
family life.   
 
In conclusion, in the words of Norman, regretfully the Scottish Government has 
missed a second opportunity to maximise ‘buy-in’ to what is purported to be a 
scheme with the welfare of Scotland’s children and their families as its aim (2016, 
http://www.pinktape.co.uk/cases/the-named-persons-scheme-when-protecting-
wellbeing-is-totalitarian/.  This lack of ‘buy-in’ to the welfare intentions of the Named 
Person scheme of the original Act extends to significant sections of Scottish society 
including the social worker profession. If the Government believes it has the support 
of academics and professionals, then it ought to publish the evidence for support for 
the Named Person Scheme.  
 
We ask that the Scottish Government go back to the drawing board and craft policy 
and legislation that, whilst continuing to discharge duties relating to the protection of 
children, do not undermine or cause conflict or suspicion with families whose basic 
concern is the welfare and protection of children.        
 
In particular, the Government needs to ensure that its ‘wellbeing’ principles are 
evidenced, clear and unambiguous, and that their meaning is compatible with 
children’s and parental rights. 
 
Dr Gary Clapton and Professor Viv Cree 
15 August 2017 
 

CELCIS 

Response to the Scottish Parliament's Education and Skills Committee call for 
views on the Children and Young People (Information Sharing) (Scotland) Bill. 
– August 2017 
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CELCIS (Centre for excellence for looked after children in Scotland), based at the 

University of Strathclyde in Glasgow, is committed to making positive and lasting 

improvements in the wellbeing of Scotland’s children living in and on the edges of 

care. 

 

We welcome the opportunity to submit our views in relation to the Children and 

Young People (Information Sharing) (Scotland) Bill (the Bill). We are fully supportive 

of the aspirations of the Scottish Government, to bring consistency, clarity and 

coherence to the practice of sharing information about children’s and young people’s 

wellbeing across Scotland. This is because, if fundamental elements of the Getting It 

Right For Every Child (GIRFEC) approach (namely the Named Person Service and 

Child’s Plans) are to be implemented effectively, the complex issues inherent to 

information sharing need to be articulated and addressed head on. Unfortunately the 

Bill, and more importantly the draft Code of Practice, do not achieve this, putting at 

risk the Scottish Government’s wider GIRFEC agenda. And, as further legislation is 

unlikely to facilitate improvement in the day-to-day practice of professionals, the 

priority must be on the Code of Practice. This Code should be comprehensive and 

detailed guidance, setting out the Government’s expectations, within the boundaries 

of existing legislation, of how professionals should collect, store and share 

information across a variety of scenarios. We acknowledge that the process of 

preparing such guidance will be difficult, touching as it does on fundamental 

questions about the relationship between individuals and the state. It is likely to 

provoke robust debate both among and between professionals and the general 

public. But it is precisely that debate, driven and structured by the development of 

the guidance, which is needed, if a move to more preventative models of service 

delivery are to be realised in Scotland. 

 
Should the Parliament agree to the general principles of this Bill? 

 

The Bill and accompanying documentation do not explicitly state the general 

principles behind them, but from the material available we infer that these are (a) the 

importance of consent, and (b) facilitating appropriate and safe information sharing, 

with a view to getting it right for every child. On this basis, we believe Parliament 

should agree to the general principles of the Bill (and its accompanying 

documentation). 

 

However, while the Bill and Code of Practice do underscore the importance of 

consent, they do not provide the clarity many families and professionals are seeking 

in relation to the circumstances when consent to share personal information in 

relation to wellbeing will be sought, and when information will be shared by 

professionals even without consent. The ruling of the Supreme Court on 28th July 

2016 found an unacceptable lack of clarity in relation to safeguards around 

information sharing, and the relationship of information sharing provisions in Parts 4 

http://www.gov.scot/Topics/People/Young-People/gettingitright
http://www.gov.scot/Topics/People/Young-People/gettingitright
https://www.supremecourt.uk/cases/docs/uksc-2015-0216-judgment.pdf
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and 5 of the Children and Young People (Scotland) Act 2014 (the 2014 Act) and the 

Data Protection Act 1998 (the DPA). The judges concluded that sharing information 

under such provisions could, potentially, interfere with Article 8 of the European 

Convention of Human Rights. To rectify this, they called primarily for clarity in 

relation to safeguards around information sharing, and necessary changes to Parts 4 

and 5. Not the introduction of new law. 

 

In relation to the Bill’s principle of achieving full and effective implementation of 

GIRFEC, we agree this is of paramount importance, and central to making Scotland 

the best place in the world to grow up. Realisation of what the policy promises would 

contribute much to improving the lives of children and families in all parts of society. 

The implementation of the statutory Named Person Service for all children and 

families is an essential component of GIRFEC, as is the statutory Child’s Plan. 

Appropriate and lawful information sharing to promote, support and safeguard 

wellbeing is fundamental to each of these provisions. But to minimise further 

confusion and conflict over the boundaries of individual privacy, consent and 

professional’s obligations to act in the best interests of the child, detailed guidance 

must be developed. 

 

Lawful information sharing 

The DPA promotes lawful and proportionate information sharing, and protects the 

rights of individuals to have their personal information processed fairly. Given the 

GIRFEC approach is an effort to secure earlier intervention (and hopefully the 

prevention of harm for children), personal information 19  to promote, support and 

safeguard wellbeing will need to be shared before a situation reaches crisis point. 

Advice issued by the Information Commissioner’s Office in 2013 stated that: 

 

“Where a practitioner believes, in their professional opinion, that there is risk 

to a child or young person that may lead to harm, proportionate sharing of 

information is unlikely to constitute a breach of the Act… If there is any doubt 

about the wellbeing of the child and the decision is to share, the Data 

Protection Act should not be viewed as a barrier to proportionate sharing.” 20  

 

Furthermore, in a 2016 letter to public bodies in Scotland, the Information 

Commissioner’s Office noted: 

 

                                            
19 Personal data means data which relate to a living individual who can be identified (a) from those data, or 
(b) from those data and other information which is in the possession of, or is likely to come into the possession 
of, the data controller. It includes any expression of opinion about the individual and any indication of the 
intentions of the data controller or any other person in respect of the individual. (Information Commissioner’s 
Office (2017) The Guide to Data Protection, ICO) 
20 Information Commissioner’s Office (2013) ‘Information Sharing Between Services in Respect of Children and 
Young People’ 

http://www.legislation.gov.uk/asp/2014/8/contents/enacted
http://www.legislation.gov.uk/ukpga/1998/29/contents
http://www.echr.coe.int/Documents/Convention_ENG.pdf
http://www.echr.coe.int/Documents/Convention_ENG.pdf
https://ico.org.uk/media/for-organisations/guide-to-data-protection-2-9.pdf
http://publications.fifedirect.org.uk/c64_LetterfromICOreinfosharingrechildren10.04.13.pdf
http://publications.fifedirect.org.uk/c64_LetterfromICOreinfosharingrechildren10.04.13.pdf
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“[…] compliance with the requirements for the sharing of personal data as set 

out in the DPA is likely to ensure that the sharing of personal data in the child 

welfare 

sector will be in accordance with the Article 8 rights of the individuals 

concerned.”21 

 

The conditions for processing information are set out in Schedules 2 and 3 to the 

DPA; at least one of which must be met for information sharing to be lawful. The first 

of the conditions clarifies that sensitive, personal information can always be 

processed (shared) with consent. However, an individual’s consent to information 

sharing is not required if certain other conditions are met, including: 

 

 to protect the vital interest of an individual (this condition only applies in 

cases of life or death);  

 in relation to legal proceedings; 

 for exercising statutory or governmental functions; or 

 for medical purposes and undertaken by a health professional or someone 

subject to an equivalent duty of confidentiality.22  

 

Importantly, any personal information shared, under whatever circumstances, must 

be done in line with the principles set out in Schedule 1 of the DPA. Namely that the 

information shared must be necessary and proportionate, relevant, adequate, 

accurate, timely, secure, and recorded.23  

 

Furthermore, where information will be shared by professionals regardless of the 

availability of consent from children, young people or parents (such as in instances 

where it is necessary to protect the life of an individual), seeking consent itself could 

be deemed unfair. In such circumstances, if consent were withheld it would make no 

difference to whether the information was actually shared. This is not to say that 

relevant information should be shared in secret, but rather that in certain 

circumstances individuals will only need to be informed of the sharing. Transparency 

of professional’s decisions and actions, underpinned by legally compliant and robust 

recording, is always critical, even where consent is not required. 

 

Dispelling confusion 

In the course of our work with practitioners across the children’s services sector, 

including those from Named Person Services and others who may share information 

                                            
21 Information Commissioner’s Office (2016) ‘The Children & Young People (Scotland) Act 2014’ 
22 Information Commissioner’s Office (2017) The Guide to Data Protection, ICO 
23 HM Government (2015) ‘Information Sharing – advice for practitioners providing safeguarding services to 
children, young people, parents and carers’ 

http://www.gov.scot/Resource/0050/00507298.pdf
https://ico.org.uk/media/for-organisations/guide-to-data-protection-2-9.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/419628/Information_sharing_advice_safeguarding_practitioners.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/419628/Information_sharing_advice_safeguarding_practitioners.pdf
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with them, we are increasingly aware of anxiety and confusion over what constitutes 

‘legal’ and appropriate practice in relation to the sharing of information about a child 

or young person. We are concerned that without accessible, explicit guidance, recent 

progress in improving information sharing will be lost. With high-profile media 

attention on the subject, such as that surrounding the ‘No 2 Named Person’ 

campaign, and in the absence of clear guidelines, professionals are likely to adopt 

risk-averse positions around information sharing, preoccupied with concerns about 

breaching the confidentiality of parents and children. A long and harrowing series of 

Fatal Accident Inquiries and Serious Case Reviews have shown a consistent failing 

of the system of appropriate, proportionate information sharing, within the bounds of 

the law, at earlier opportunities. Those incidents do not provide reason to lower 

thresholds for information sharing (as the original information sharing provisions of 

Part 4 & 5 risked doing), nor do they demand further legislation now. What is 

required is a broad programme of activities, centred on the development of clear and 

comprehensive guidance, which enables the various different professionals working 

with children to understand their obligations, both in terms of protecting the 

information of children and families, and also protecting children and families by safe 

and proportionate information sharing with others. The sharing of information is 

critical to promoting, supporting or safeguarding a child or young person’s wellbeing. 

Current law does not preclude it. However, if professionals are confused about how 

to handle personal information, and consequently ‘shy away’ from sharing it in 

certain circumstances, at best the GIRFEC approach will never become reality, and 

at worst many future inquiries will conclude that opportunities were missed to 

intervene, putting the lives of children or others at risk. 

 

It is important to reiterate here that, regardless of the legal challenges directed 

towards the Children and Young People (Scotland) Act 2014, there has been no 

change to the threshold for information sharing in instances where there are 

concerns about risk of significant harm (under the Children’s Hearings (Scotland) Act 

2011 and National Guidance for Child Protection in Scotland, 2014), or where 

necessary to promote, support and safeguard the wellbeing of looked after children 

and care leavers. As outlined above, information can be lawfully shared for the 

purposes of “exercising statutory or governmental functions” including those relating 

to looked after children and care leavers. Various public sector bodies have specific 

legal duties and responsibilities, spread across a range of legislation, to share 

information about these children and young people, in order to facilitate the provision 

of a joined-up, holistic, high-quality support. For example, under Part 3 of the Looked 

After Children (Scotland) Regulations 2009, a Local Authority must notify the 

relevant Health Board when a child become looks after, regardless of whether the 

child or their family gives consent. This is necessary to obtain an assessment of the 

child’s health history and current state of health and development to ensure 

appropriate plans are made to meet the child’s needs. In all cases, the individual 

child or young person, their unique circumstances, and the strengths, needs and 

risks of the situation should guide decisions to share information, which should be 

http://www.gov.scot/Publications/2014/05/3052
http://www.legislation.gov.uk/ssi/2009/210/introduction/made
http://www.legislation.gov.uk/ssi/2009/210/introduction/made
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done in a transparent way. Similarly, information about children and families may be 

shared with carers or potential adopters, so that they have a clearer understanding 

of issues or behaviours experienced by the child, and can then provide the best form 

of support.   

 

The proposed Bill itself does not alter any of the above, but it may, inadvertently, do 

so by further adding to the confusion and anxiety among professionals. No 

legislation is likely to address that confusion; we believe only the development of 

clear and comprehensive guidance provides the opportunity for establishing clarity 

around lawful information sharing.  

 

What improvements could be made to the Bill’s provisions? 

 

Code of Practice 

The most significant provision of the Bill is Section 26B, the introduction of a duty on 

Scottish Ministers to introduce a code of practice in relation to provision of 

information. It is through the code of practice that clarity over issues of consent and 

safeguards around information sharing will be achieved by practitioners on a day to 

day basis. The illustrative draft code of practice provided alongside this consultation 

requires significant improvement if the aims of the Bill are to be realised. The code of 

practice must be a useful and clear guide to those working to support children and 

their families. In its present form, the illustrative draft is largely inaccessible to the 

majority of practitioners. The use of technical, legal language and lack of any case 

studies or practice examples contribute to this.  

 

While we acknowledge the complexity around this area of law, for the Code of 

Practice to be useful it must provide some guidance. Unfortunately the current draft 

simply restates complex, opaque legal terms, without explaining the nuance or 

differences; examples include key phrases like ‘consent’, ‘explicit consent’ and 

consent that is ‘active and informed’. Information sharing does and should continue 

to rely heavily on professional judgement, bounded and guided by the law. But if the 

Scottish Government wishes to achieve its policy objectives (as set out in the Bill’s 

accompanying documentation) it is necessary to provide much more detailed 

guidance. The current draft requires a high level of practitioner discretion in relation 

to the intricacies of deciding to share information and the navigation of numerous 

caveats and qualifications. For example, when determining when one ‘cannot be 

expected to obtain consent’, or when ‘consent is being unreasonably withheld’, or 

when it would ‘take too long’ to inform children, young people and/or parents that you 

plan to share information. There are no hard and fast rules when it comes to any of 

these areas, and professional judgement will need to be exercised in each and every 

individual case, but if safe and appropriate information sharing is to be promoted, 

and a risk-averse culture avoided, practitioners require clear examples (across the 

range of children’s service settings) to bring these highly complex technical terms 

and competing considerations to life. And critical among these are robust examples 

http://www.gov.scot/Resource/0052/00521285.pdf
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of what constitutes wellbeing concerns over which consent must be sought before 

sharing, and those which should be shared when consent is absent or not required. 

 

Rather than enabling and empowering appropriate information sharing, the draft 

Code of Practice currently focuses predominately on processes which should be 

carried out each time information is shared, giving the impression of a bureaucratic 

and onerous system, rather than a rigorous one. This is not to say such 

considerations are unimportant, but the level of technical, process detail in the draft, 

in the absence of more explanatory, practice orientated material, leaves it 

inaccessible, and unlikely to be used by practitioners on a day to day basis, when 

confronted with complex situations.   

 

Additionally, some of the language and emphasis in the draft appears intimidating, 

for example, the bold type of the word ‘must’ in paragraph 4. Information sharing is 

already a source of anxiety for practitioners, and the code of practice should be 

sensitive to this. Responsibilities of individual practitioners, and those of whole 

organisations and services should be clearly articulated. If procedures around 

information sharing are impenetrable, and the consequences of doing so incorrectly 

are perceived to be severe, practitioners will opt not to share concerns, which will 

threaten the implementation of GIRFEC and, more importantly, potentially the 

wellbeing of children. The draft articulates the legislative context and considerations 

when deciding whether to share information in the ‘Relevant Law’ section, which may 

be a useful appendix for reference, but the code of practice itself should be much 

more user-friendly and accessible. It must speak clearly to practitioners at many 

levels from many disciplines. It must be straightforward and easy to use, and enable 

appropriate yet confident practice. 

 

There are excellent examples of practitioner guidance on information sharing in 

existence, for example that produced by Perth & Kinross Child Protection 

Committee,24 cited as a good practice example on Scottish Government’s GIRFEC 

information sharing webpage. This example contains clear information about how to 

decide to share information, how and when to seek consent, what to discuss with 

line managers, and summarises the process in a simple flowchart. The guidance is 

written in an enabling style and would likely facilitate confident, effective, appropriate 

practice. We recommend using the learning from the development of this type of 

resource in redeveloping the code of practice.  

 

Children/young people’s views 

We are concerned to note provisions requiring the responsible authority to ‘ascertain 

and have regard to the views of the child or young person’ when considering the 

sharing of information (which are present in section 26(5) of the Children and Young 

                                            
24 Child Protection Perth & Kinross (2016) A Practitioner’s Guide: Information Sharing, Confidentiality and 
Consent to Support Children and Young People’s Wellbeing 

http://www.gov.scot/Topics/People/Young-People/gettingitright/information-sharing
http://www.pkc.gov.uk/media/19726/CPC-Practitioners-Guide-InfoSharing-Final-13-03-14-2-/pdf/CPC_Practtioners_Guide_InfoSharing_-_NEW_PDF_2016
http://www.pkc.gov.uk/media/19726/CPC-Practitioners-Guide-InfoSharing-Final-13-03-14-2-/pdf/CPC_Practtioners_Guide_InfoSharing_-_NEW_PDF_2016
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People (Scotland) Act 2014) do not feature in the Illustrative effect of the Bill on the 

Children and Young People (Scotland) Act 2014. Section 33(6)(b) in Part 5 of the 

Illustrative effect of the Bill provides for ascertaining and having regard to the views 

of the child and their parents when deciding whether a child or young person 

requires a child’s plan, but a similar provision is not contained within the proposed 

Part 4. 

 

Please provide evidence on any aspect of this Bill, including comment on the 

approach being taken by the Scottish Government to address the Supreme 

Court decision, including how you consider the approach will work in practice. 

 

Training 

We welcome the attention to the necessity of training for practitioners to understand 

and gain confidence in the new provisions. We are concerned that estimated costs 

within the Bill’s Financial Memorandum are insufficient to meet the needs of the 

range of practitioners delivering the named person role, or who will have significant 

contact with the named person, or who will be primarily involved with the child’s plan.  

 

Costs for 7.5 hours training have been identified as necessary for Health Visitors, 

Midwives and other relevant Nurse Practitioners, as well as for Head Teachers, 

Deputy Head Teachers, Principal Teachers, and 2 staff at each grant aided or 

independent school. This is not sufficient. For the Bill to meet its aim of bringing 

consistency, clarity and coherence to the practice of sharing information about 

children’s and young people’s wellbeing across Scotland, the range of practitioners 

who require robust training extends far beyond these groups. For example, with the 

expansion of early learning and childcare hours (and the eligibility of vulnerable two 

years olds to these provisions), early years centre workers and child minders will 

require clarity of and confidence in using the new provisions. Of the 26,840 referrals 

made to the Scottish Children’s Reporter Administration in 2016-17, 20,032 were 

made by the police.25 Police Scotland have a critical role in identifying and sharing 

information to support, promote and safeguard wellbeing, yet their training needs in 

the new provisions are not mentioned. Social Work practitioners require clarity in 

their role and responsibilities, and those of others who may be involved earlier in 

children and families lives. The role and responsibilities of practitioners in the third 

and/or private sector, and those within services who do not directly work with 

children (for example the provider of services for parents) also require robust 

training. For the full and effective implementation of GIRFEC, every practitioner in 

Scotland who may come into contact with information which could be relevant to the 

support, promotion and safeguarding of a child’s wellbeing must have access to 

appropriate training and ongoing coaching to ensure their practice is robust. 

Guidance should be practitioner focussed for each key professional group, and 

                                            
25 SCRA (2017) Online Statistics 2016/17, SCRA 

http://www.gov.scot/Resource/0052/00521303.pdf
http://www.gov.scot/Resource/0052/00521303.pdf
http://www.parliament.scot/Children%20and%20Young%20People%20(Information%20Sharing)%20(Scotland)%20Bill/SPBill17FMS052017.pdf
http://www.scra.gov.uk/wp-content/uploads/2017/08/SCRA-Online-Statistics-2016-17.pdf
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include case studies and examples of ‘when to’ and ‘when not to’ share information. 

New expectations should be integrated into graduate qualifications and mandatory 

professional development opportunities. 

 

We fully support the roll out of national guidance and training resources. We note 

plans to develop a programme of training with NHS Education for Scotland, building 

on the development of existing resources to support the 2014 Act. However, to 

ensure that training meets the needs of all practitioners and families at a local level, 

we recommend encouraging and supporting the development of training between a 

range of key bodies, including the Scottish Social Services Council (SSSC), General 

Teaching Council Scotland, Education Scotland and parents and community groups. 

In our experience some of the most complex cases relate to the collection and 

sharing of information by teachers and schools, and we would encourage this group 

to be a considered a priority in any training developed.   

 

General Data Protection Regulation 

Consideration of any impact of the expansion of the General Data Protection 

Regulations on the Bill is advised. New requirements come into force on 25th May 

2018 and will apply in all areas of the UK.26 The Information Commissioner’s Office 

are supporting public bodies and businesses to ensure compliance with any 

changes, and should be consulted at the earliest opportunity to ensure the provisions 

of the Bill are not affected.  
1 ICO (2017) Overview of the General Data Protection Regulation (GDPR) 

 
Thank you for providing us with this opportunity to respond. We hope the 

feedback is helpful; we would be happy to discuss any aspect in further detail. 

 

CELCIS Contacts: 

Lizzie Morton 

Policy Associate 

 

Colleges Scotland  

Submission to the Education and Skills Committee on the Children and Young 
People (Information Sharing) (Scotland) Bill 
 
Introduction 
Colleges Scotland is the membership body for all Scotland’s 26 colleges, sited in our 
local communities and providing education, skills and training in the right place at the 
right time to support the needs of individuals, their communities, and the labour 
market.  Colleges Scotland is grateful to the committee for the opportunity to respond 
to this call for evidence. Colleges Scotland consulted with College Development 

                                            
26 ICO (2017) Overview of the General Data Protection Regulation (GDPR) 

https://ico.org.uk/media/for-organisations/data-protection-reform/overview-of-the-gdpr-1-12.pdf
https://ico.org.uk/media/for-organisations/data-protection-reform/overview-of-the-gdpr-1-12.pdf
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Network’s Guidance Network (the network) on Monday 21 August 2017 to gather 
perspectives for this submission. 
 
Colleges Scotland position 
 
Colleges Scotland welcomed the Children and Young People (Scotland) Act 2014, 
and the provisions within it to enhance the service that Scotland’s colleges provide to 
young learners, which include children and young people who study in college whilst 
in the senior phase of school.  Data from the Scottish Funding Council’s Learning for 
All report shows that in the post-compulsory education sector, colleges have a 
proportionally higher student population from SIMD10, SIMD20 and SIMD40 areas.  
Many of our students have additional support needs.  
 
For all of our students, Scotland’s colleges are committed to smooth, seamless 
transitions – both into college, and from college into work or further training or 
education – which ensure that our learners are empowered to progress their studies 
in a supportive and safe environment, mindful of their individual and collective needs.  
The success of young people’s seamless transitions lie in knowing their needs, 
issues and concerns.  This ambition can only be met by ensuring effective sharing of 
information between the college, the learner, their parent/guardian (where 
appropriate) and other organisations or agencies supporting the learner. 
 
Support staff from colleges highlighted some reservations about the provisions in this 
Bill, and some areas of guidance or legislation which they felt sit in conflict, but 
asserted their position that safeguarding and supporting learners is critical to the 
core delivery by colleges.  The network felt that the language in this bill as written 
does not provide direction which would enhance practice, and is unclear on how the 
named person or professional should decide to share information.  The network 
meeting discussed at length the challenge when there is a delay in information 
sharing, and highlighted some situations where such delays have resulted in 
safeguarding and support concerns.  
 
The network meeting discussed that the Bill refers to the Data Protection Act 1998, 
but that this will be superseded in May 2018 by the General Data Protection 
Regulation (GDPR).  The network discussed information and data sharing in the 
current context, and highlighted that information sharing is becoming “foggy” due to 
anxiety in the sector about the penalties for non-compliance with the GDPR.  The 
network felt that clear, unambiguous guidance on how to make robust information 
sharing decisions would be appropriate, and helpful.  Should guidance be 
implemented, this legislation would be unlikely to enhance practice further.  
 
Colleges Scotland 
Friday 25 August 2017 
 

Professor Tom Guthrie 

 
Comments on Children and Young People (Information Sharing)(Scotland) Bill 
Tom Guthrie, Professor of Private Law, University of Glasgow 
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The Draft Bill 
Although the draft bill does not change the current law about information sharing and 
when this is permissible, there is perhaps some merit in emphasising an obligation to 
consider whether or not information should be shared, and this is in line with the 
statutory backing for other aspects of GIRFEC in the Children and Young People 
(Scotland) 2014 Act.  I have only two specific comments on the bill as presently 
drafted: 

1. The Supreme Court indicated that a ‘central problem’ in the legislation and 
guidance as it existed at the time of the case before it was the lack of any 
requirement to obtain consent.27  In light of this it might be thought to be 
beneficial to include a specific reference to the need to obtain consent in the 
bill, particularly since consent features so prominently in the Data Protection 
Act 1998 (and in the General Data Protection Regulation (GDPR) which 
comes into effect next year).  This would also make it clear that the first step 
in considering the sharing of information should be whether it is appropriate to 
obtain consent to this. 

2. Sections 23(3)(b) and 26(2)(b) as amended would require consideration of 
whether information sharing was permitted (and perhaps use of the word 
‘permitted’ might be preferable to ‘could be so provided’ as more accurately 
reflecting the essential judgement which has to be made).  However, section 
26A refers to considering whether ‘provision would be in breach of any 
prohibition or restriction.’  It is not clear that this is designed to suggest a 
different process to that contemplated in the provisions referred to earlier, so it 
is not clear why it should be worded differently. 

 
The Guidance 
It is appreciated that the guidance is only indicative, but as it stands it is not clear 
that it provides clear guidance of the type referred to in paragraph 101 of the 
Supreme Court judgement, particularly, for example in relation to guidance on 
proportionality.  Nor is it clear that it meets the criticism made in the context of 
information sharing that there is ‘a lack of practical advice in guidance ... and 
ironically, [a large] volume of complex guidance.’28  This last criticism would be best 
met by comprehensive guidance on information sharing which clearly replaces the 
guidance which currently exists in a number of different places.  Aside from these 
general points, there are number of other issues which in my view need to be 
addressed to make the guidance better fit for purpose and to ensure that individual 
decisions do not infringe the rights of children or their parents under Article 8 of the 
European Convention on Human Rights (ECHR). 
 

1. The structure of the guidance could be more user friendly.  It is not clear why 
the legislation is separated out from the safeguards section, a better approach 
would be to incorporate references to legislation as part of a structured 
treatment of decision-making about sharing information.  This might start by 
emphasising the protection given to personal information and what types of 
information are protected, discuss consent, how consent should be obtained 
and evidenced (more important once the GDPR comes into effect), when it is 

                                            
27 The Cristian Institute v The Lord Advocate [2016] UKSC 51, at [100]. 
28 ChildLine Scotland/CLCP, Roundtable Report, Finding the balance: Children’s right to confidentiality in an 
age of information sharing, available at http://bit.ly/2bbOrQu (accessed 24 August 2017). 

http://bit.ly/2bbOrQu
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appropriate not to seek consent, when information can be disclosed without 
consent (which would include a discussion of proportionality), and, finally, the 
obligations to inform. 
 

2. The guidance should be made more relevant to its context.  For example, 
what does ‘processing’ mean here, which of the principles are most relevant 
here and what are practical examples of the operation of these principles, e.g. 
what, exactly, does ‘accurate’ mean in this context and how much 
investigation must there be to establish accuracy?  When will processing ‘be 
necessary to comply with your legal obligations’?  In paragraph 40, ‘legitimate 
aim’ could be explained in a way which is both fuller and more relevant – are 
issues of national security and the economic well-being of the country likely to 
arise in the context of GIRFEC?  What about practical examples, as noted in 
the comment quoted above? 
 
 

3. Although I do not share the views of the Faculty of Advocates about the 
existence of a law of confidentiality in Scotland,29 the presentation of that law 
in the guidance is arguably inaccurate.  In any event, it is not clear that 
confidentiality has to be discussed in the guidance as information protected by 
confidentiality will also be protected under Article 8 of the ECHR and, in 
considering whether or not disclosure of confidential information can be 
justified, the courts have adopted the same proportionality test as would be 
applied under Article 8.30 
 

4. At many points, the guidance could be more clearly and fully expressed, for 
example, paragraph 31 seems over complex. 
 
 

5. The guidance should make it clear, as suggested by the Supreme Court, that 
promoting well-being is not in itself a legitimate aim, and that it, therefore, is 
not a factor in itself to be taken into account in any weighing of factors in 
taking a decision on the proportionality of information sharing.  This is 
recognised to some extent in the guidance, though paragraph 40(b)(iv) seems 
to suggest that it is an aim to be considered (and paragraph 40 moves 
between ‘aim’ and ‘objective.’). [This is to leave aside another potential issue 
as to whether the idea of justifying any action on the basis of well-being is in 
‘accordance with law’ as required by Article 8 given that it is an indeterminate 
concept for which there is no statutory definition and some evidence of 
different approaches being taken in different agencies.31] 

                                            
29 See Lord Advocate v The Scotsman Publications [1990] 1 AC 812, at 818 E-G, per Lord Keith. 
30 See H and L v A Local Authority [2011] EWCA Civ 403. 
31 See Coles, E et al, ‘Getting It Right for Every Child: A National Policy Framework to Promote Children’s 
Well-Being in Scotland, United Kingdom’, (2016) 94 The Millbank Quarterly 334, at 323; Education 
Scotland, Getting it right for every child: where are we now? (2012), indicating at p8 that ‘Across universal 
services and other agencies working with children, there is no consistent interpretation of wellbeing.’; 
and Care Inspectorate, Joint inspections of services for children and young people: A report on the findings of 
inspections 2014-2016 (2016).  This is leaving aside the relationship between well-being and, for example, 
the ‘welfare’ of a child. 
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6. The guidance could make the relationship between data protection legislation 
and Article 8 clearer.32 
 

7. Finally, the guide does not mention one of the key justifications for information 
sharing considered under Article 8, which illustrates how restrictive the 
approach can be, that is, that sharing must be designed to protect the ‘vital 
interests’ of the subject of the data. 

 
Conclusion 
Although much of this has focussed on comment on the draft guidance, it seems that 
the Supreme Court’s view was that proper, clear guidance about information sharing, 
which was binding on practitioners and which was accessible to and usable by them, 
was necessary to minimise the risk of breaches on individual’s rights.  This suggests 
that the Bill and the draft guidance have to be looked at as a package and the 
question asked whether, as a package, they do enough to ensure that Article 8 rights 
are respected and appropriately balanced with concerns for the ‘vital interests’ of 
children.  Based on the detailed comments on the guidance above, I would argue 
that the answer is no, and that a significant improvement to the guidance is required 
to reach ‘yes’. 
 
1 See Lord Advocate v The Scotsman Publications [1990] 1 AC 812, at 818 E-G, per 
Lord Keith. 
1 See H and L v A Local Authority [2011] EWCA Civ 403. 
1 See Coles, E et al, ‘Getting It Right for Every Child: A National Policy Framework to 
Promote Children’s Well-Being in Scotland, United Kingdom’, (2016) 94 The Millbank 
Quarterly 334, at 323; Education Scotland, Getting it right for every child: where are 
we now? (2012), indicating at p8 that ‘Across universal services and other agencies 
working with children, there is no consistent interpretation of wellbeing.’; and Care 
Inspectorate, Joint inspections of services for children and young people: A report on 
the findings of inspections 2014-2016 (2016).  This is leaving aside the relationship 
between well-being and, for example, the ‘welfare’ of a child. 
1 Directive 95/46/EU on the protection of individuals with regard to the processing of 
personal data and the free movement of that data, Recital 10. 
 

Legal Profession 

Inksters Solicitors 

 
Children and Young People (Information Sharing) (Scotland) Bill  
Response to the call for evidence by Alistair Sloan  
Introduction  
[1] This is a formal response to the call for evidence by the Education and Skills 
Committee of the Scottish Parliament in respect of the Children and Young People 
(Information Sharing) (Scotland) Bill (“the Bill”).  I am a practicing solicitor in Glasgow 
and have a particular interest in information law, including data protection and 

                                            
32 Directive 95/46/EU on the protection of individuals with regard to the processing of personal data and 
the free movement of that data, Recital 10. 
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privacy.  

[2] The Bill has been brought forward by the Scottish Government in response to the 
decision of the United Kingdom Supreme Court in Christian Institute and others v 
The Lord Advocate.  It is well known that the Supreme Court considered a number of 
challenges to the Children and Young People (Scotland) Act 2014 (“the 2014 Act”) 
and held that the information sharing provisions within the 2014 Act were beyond the 
scope of the powers of the Scottish Parliament.  Ministers have brought this Bill 
forward to bring those provisions within the legislative competence of the Scottish 
Parliament.  
 
General Principles of the Bill  
[3] The Bill is to be welcomed.  In my submission it addresses those issues around 
the information sharing provisions in the 2014 Act which were successfully 
challenged in the Supreme Court.  The Bill will, no doubt, not go far enough for some 
who continue to object to the principle of a named person.  However, that is not 
something that can be scrutinised in the context of this particular Bill and is therefore 
not something that I proffer any views on; in any event, it is outside of my area of 
knowledge.  

[4] In light of the purpose of the Bill, it is my view that the Committee and the 
Parliament ought to support the general principles of this Bill.  It will allow the 
necessary changes to be made to the 2014 Act to ensure that individuals’ 
fundamental rights to privacy and data protection are respected and upheld.  
 
The Decision of the UK Supreme Court  
[5] As mentioned above, the need for this legislation has arisen as a result of a 
successful challenge the information sharing provisions within the 2014 Act in the 
Supreme Court.  The Court held that that information sharing provisions were 
incompatible with Article 8 of the European Convention on Human Rights and 
Fundamental Freedoms (“ECHR”), and also EU law (insofar as it overlapped with 
Article 8 of the ECHR).  

[6] At Paragraph [83] of its judgment, the Supreme Court found that there were 
“serious difficulties in accessing the relevant legal rules when one has to read 
together and cross refer between Part 4 of the Act and the DPA and work out the 
relative priority of their provisions.”  This followed a very detailed analysis of the 
relationship between the 2014 Act and the Data Protection Act 1998 (“the DPA”) by 
the Court.  There is a great deal of ambiguity around which legislative regime takes 
precedence.  

[7] Furthermore, at Paragraph [84] of its judgment, the Court identified a matter that 
was of greater concern to it.  Specifically, that was to do with there being a “lack of 
safeguards  
which would enable the proportionality of an interference with Article 8 rights to be 
adequately examined.”  

[8] In short, it is these two issues that the Bill must address in order to rectify the 
information sharing provisions of the 2014 Act and to bring them within the legislative 
competence of the Scottish Parliament.  
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Interaction between the Data Protection Act 1998 and Article 8 of the ECHR  
[9] The DPA is the domestic vehicle through which the United Kingdom has 
implemented Directive 95/46/EC of the European Parliament and of the Council of 
24 October 1995 on the protection of individuals with regard to the processing of 
personal data and on the free movement of such data (“the 1995 Directive”).  The 
DPA is, by its very nature, an Act which requires data controllers to perform a 
balancing exercise and builds in safeguards to ensure that the fundamental rights 
and freedoms are protected.  The DPA is an often-misunderstood piece of 
legislation; it is not about stopping the use of personal data.  Instead, the Act is about 
giving data controllers a framework in which they can legitimately make use of 
individuals’ personal data while ensuring respect for that personal data by preventing 
data controllers from abusing and otherwise unfairly using it.  

[10] Article 8 of the ECHR is an important aspect of the right to privacy and data 
protection.  The relevance of the ECHR is recognised within the 1995 Directive.  The 
1995 Directive makes reference to the ECHR in Recitals (1) and (10). Recital (10) 
makes specific reference to Article 8 of the ECHR.  Recital (10) of the Directive 
provides:  
 
“Whereas the object of the national laws on the processing of personal data is to 
protect fundamental rights and freedoms, notably the right to privacy, which is 
recognized both in Article 8 of the European Convention for the Protection of Human 
Rights and Fundamental Freedoms and in the general principles of Community law; 
whereas, for that reason, the approximation of those laws must not result in any 
lessening of the protection they afford but must, on the contrary, seek to ensure a 
high level of protection in the Community”  
 
[11] The right to privacy and the right to protection of personal data are both closely 
linked to one another, but it would be erroneous to consider them to be mirrors of 
one another.  The 1995 Directive seeks to provide a high level of protection.  The 
scope of data protection law is greater than that of Article 8.  It would not be possible 
to keep this submission brief, and to also go through the jurisprudence of the Court 
of Justice of the European Union and the European Court of Human Rights.  In this 
regard I would commend to the Committee an article published in 2013 within the 
International Privacy Law Journal by Juliane Kokutt and Christoph Sobotta entitled 
“The distinction between privacy and data protection in the jurisprudence of the 
CJEU and the ECtHR”.1  
 
1 International Data Privacy Law, 2013, Vol. 3, No. 4, pages 222-228 (Oxford 
University Press)  
  
Interaction between the Children and Young People (Scotland) Act 2014 and 
the Data Protection Act 1998  
[12] As noted at paragraph [6] above, the 2014 Act is drafted in a way which creates 
a significant degree of ambiguity.  The current provisions do not enable those who 
have to work under the legislation, nor those individuals who are directly affected by 
the legislation, to know exactly what is permitted by the 2014 Act; it lacks legal 
certainty.  This lack of legal certainty is a key issue that must be addressed to ensure 
compliance with the ECHR.  On the one hand it appears that the Act does not allow 



Agenda Item 3  ES/S5/17/21/3 

77 
 

information to be disclosed where it would breach the DPA; however, when reading 
the DPA there exists the possibility of the 2014 Act allowing information to be 
disclosed where it would breach the requirements of the DPA.  Certainty is needed 
as to which legal regime takes precedence.  
 
[13] The fundamental nature of data protection is set out in the recitals to the 1995 
Directive where it is provided (in Recital 2) that “data-processing systems are 
designed to serve man; whereas they must, whatever the nationality or residence of 
natural persons, respect their fundamental rights and freedoms, notably the right to 
privacy, and contribute to economic and social progress, trade expansion and the 
well-being of individuals”.  In other words, data-processing systems must take due 
account of the rights of individuals as well as the rights and needs of public bodies 
and businesses to collect, store, use and disseminate personal data.  

[14] The recitals are an instructive source when interpreting the 1995 Directive, and 
in turn the DPA.  When interpreting EU law it is necessary to adopt a purposive 
approach to interpretation and the recitals can assist with understanding the purpose 
and intent of the legislative provisions.  However, the recitals do not dislodge the 
operative provisions of the instrument.   It is clear from the second recital that data-
processing systems need to respect individuals’ right to privacy as well as 
contributing to social progress and the well-being of individuals.  The 1995 Directive 
allows for processing of personal data where the processing is necessary for the 
purposes of the legitimate interests pursued by the controller or by the third party or 
parties to whom the data are disclosed, except where such interests are overridden 
by the interests for fundamental rights and freedoms of the data subject which 
require protection under Article 1(1).  The requirement in Article 7(f) has been 
replicated in Schedule 2 to the DPA, in particular the sixth condition therein.  

[15] Undoubtedly, it is a legitimate interest of a data controller to promote the well-
being of individuals; that much is clear from the recitals to the 1995 Directive and the 
Supreme Court’s Judgment (at para [91]).  However, when processing personal data 
to meet that legitimate interest, it is necessary that the data controller first considers 
whether their legitimate interest is overridden by the data subject’s fundamental right 
to have their personal data protected.  If it is so overridden, then their legitimate 
interest takes second place to the data subject’s fundamental rights.  

[16] Neither the DPA, nor the 1995 Directive which underpins it, prevent the 
disclosure of personal data where it is necessary to protect a child.  Data controllers 
are already able to disclose personal data concerning children where there is, for 
example, a real risk that they will suffer from abuse at home.  It also allows medical 
information to be shared in circumstances where it is not possible to obtain the 
child’s consent (or where the child is too young to consent, that of a parent) in an 
emergency.  For example, a child’s GP would be able to provide information to an 
A&E department concerning a child’s health, where a child required emergency 
surgery.  Furthermore, an A&E department could disclose a child’s health 
information to the relevant authorities where they consider that the injury the child 
has presented with is non-accidental in nature.  These are just a few examples of the 
sort of processing that is legitimate in terms of the DPA.  

[17] Data controllers ought to be well used to balancing how they process 
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information about children and young people against their fundamental rights and 
freedoms.  Not everybody gets it right, and indeed some will be better at getting it 
right than others.  The DPA provides remedies to individuals whose personal data is 
unlawfully processed (in particular, the right to compensation and the right to, in 
certain circumstances, prevent or stop processing) and also provides enforcement 
powers to the Information Commissioner to take action against errant data 
controllers.  
 
[18] What this Bill must do is ensure that it is clear to those acting as “named 
persons” that they do not have an unfettered discretion to disclose a child’s personal 
information; that when deciding to do so, they must take into account the principles 
behind the DPA, Article 8 of the ECHR and the 2014 Act.  One of the legitimate 
concerns of those who have thus far been opposed to the 2014 Act is that the 
fundamental rights and freedom of children and young people would be at risk.  Of 
course, it may well have been the case that information would have continued to 
have been processed lawfully in terms of the DPA, but the current provisions of the 
2014 Act are sufficiently vague so as to give credence to those concerns.  This was 
clearly recognised by the Supreme Court.  

[19] Section 1(4) of the Bill will introduce a new Section 26A into the 2014 Act.  This 
new section would make it abundantly clear that the 2014 Act does not take 
precedence over the provisions of the DPA by stating that information “may not be 
provided” where to do so would breach the DPA.  This will be supplemented by clear 
requirements in sections 23 and 26 of the 2014 Act for consideration to be given as 
to whether the information could be shared in accordance with the provisions of the 
DPA.  These provisions, in my view, clearly address issues identified by the 
Supreme Court around the ambiguity of the 2014 Act.  
 
Safeguards and Proportionality  
[20] As explained at Paragraph [80] of the Supreme Court’s judgment it is necessary 
to have safeguards in place which enable the proportionality of the interference to 
the examined adequately.  This was also held by the Supreme Court in the case of 
R(T) v Chief Constable of Greater Manchester Police [2015] AC 49.  

[21] It is my view that by giving the DPA supremacy over the provisions in the 2014 
Act, it addresses the issue identified by the Supreme Court around the lack of 
safeguards.  This view is reached by having regard to the interaction between the 
ECHR and the 1995 Directive, as well as the inherent balancing exercises built into 
the 1995 Directive and the DPA.  As noted in paragraph [15] above, the 1995 
Directive provides that where a data subject’s fundamental rights and freedoms to 
have their personal data protected overrides the legitimate interests of a data 
controller; then the data subject’s fundamental rights take precedence over the data 
controllers legitimate interests.  

[22] It is clear from the Supreme Court’s judgment that Article 8 weighed heavily in 
the Justices’ decision.  Article 8 is one of the Articles given domestic effect through 
the Human Rights Act 1998.  All public authorities must act compatibly with a 
convention right and it is unlawful for them not to do so (Section 6(1) of the Human 
Rights Act 1998).  Therefore, any public authority will have to have due regard to 
Article 8 of the ECHR when acting under Parts 4 and 5 of the 2014 Act.  
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[23] In my view the Human Rights Act 1998 would patently fall within the “any other 
enactment” wording contained within the proposed Sections 23(3)(b), 26(1)(b), 
26(2)(b), 26A(a) and 40A(a).  As Article 8 of the ECHR is one of the convention 
rights given effect to by Part 1 of and Schedule 1 to the Human Rights Act 1998.  
Furthermore, the express reference to Article 8 of the ECHR within Recital (10) of 
the 1995 Directive results in having to consider Article 8 when interpreting the 1995 
Directive (and by extension the DPA).  However, I think that this can be made clearer 
and I discuss this in more detail in paragraph [42] of this submission.   
 
[24] In my view, the amending provisions sufficiently address the issues identified by 
the Supreme Court in its judgment.  They provide the necessary framework to 
provide sufficient certainty to named persons as well as parents and children and 
young people in addition to ensuring that fundamental rights are protected.  
 
The General Data Protection Regulation  
[25] The 1995 Directive and the DPA are on borrowed time.  Regulation (EU) 
2016/679 of the European Parliament and of the Council of 27 April 2016 on the 
protection of natural persons with regard to the processing of personal data and on 
the free movement of such data, and repealing Directive 95/46/EC (General Data 
Protection Regulation, or “GDPR”) will apply form 25 May 2018 in all Member States 
across the European Union.  Plans for new domestic legislation were confirmed in 
the Queen’s Speech, delivered by Her Majesty in June, which included reference to 
new legislation on data protection.  

[26] In my view, the Bill adequately provides for the GDPR and also for any domestic 
legislation relative to the GDPR and on the subject of data protection post-Brexit.  

[27] Some aspects of the GDPR, perhaps unusually for an EU Regulation, are not 
yet clear.  This is something that everyone should be aware of as it may well have 
implications for the way in which the 2014 Act works from 25 May 2018. The 
Regulation gives Member States some latitude in certain areas.  Of relevance to the 
2014 Act is the derogation in Article 6(2) of the GDPR.  Article 6(2) provides:    
 
“Member States may maintain or introduce more specific provisions to adapt the 
application of the rules of this Regulation with regard to processing for compliance 
with points (c) and (e) of paragraph 1 by determining more precisely specific 
requirements for the processing and other measures to ensure lawful and fair 
processing including for other specific processing situations as provided for in 
Chapter IX.”  
 
Point (c) in Article 6(1) relates to “processing [which] is necessary for compliance 
with a legal obligation to which the controller is subject;” meanwhile, point (e) relates 
to “processing [which] is necessary for the performance of a task carried out in the 
public interest or in the exercise of official authority vested in the controller;”.  
Recitals 40, 41, 45, 47 and 50 of the GDPR are relevant when considering Article 
6(2).  In my view, the provisions in paragraphs 2 and 3 of Article 6 do not change the 
situation from that which is applicable under the current law; therefore, the 
discussion in paragraphs [50] – [58] of the Supreme Court’s judgment remains of 
relevance.  
[28] Particular attention ought to be paid to Article 17 of the GDPR, interpreted with 
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reference to Recital 65 of the GDPR.  Article 17 of the GDPR deals with the right to 
erasure of personal data (‘the right to be forgotten’) by data controllers; there are 
various circumstances set out within Article 17 where a data subject has the right to 
obtain erasure of their personal data.  The Committee will note that Article 17(1)(b) 
provides that there is a right to obtain erasure where “the data subject withdraws 
consent on which the processing is based according to point (a) of Article 6(1), or 
point (a) of Article 9(2), and where there is no other legal ground for the processing.”  
I have read the illustrative draft guidance that was published by the Scottish 
Government alongside the Bill and note the section in paragraphs 7-10 thereof, 
which deals with the issue of seeking consent.  

[29] The Scottish Government’s guidance appears to me to strike the right balance in 
relation to consent as it applies now and also how it will operate under the GDPR.  
On a more general note; there is a great deal of misinformation and 
misunderstanding about consent.  Where a data controller is going to process 
personal data irrespective of whether they have consent or not; then they must not 
rely on consent. It would be unfair to seek consent and then to simply ignore a 
refusal of consent (or a withdrawal of consent at a later date).  The problems of 
relying upon consent can be seen when considering Article 17 of the GDPR, when 
read alongside Recital 65.  For the present purposes, a key part of Recital 65 is:  
 
“That right is relevant in particular where the data subject has given his or her 
consent as a child and is not fully aware of the risks involved by the processing, and 
later wants to remove such personal data, especially on the internet.”  
This is, in my view, patently relevant to the present purpose.  Named Persons may 
well be relying upon the consent of a child when processing personal data.  It is 
therefore essential that children and young people understand what is involved in the 
processing.  This links in with the definition of consent in Article 4 of the GDPR 
where it is defined as: “any freely given, specific, informed and unambiguous 
indication of the data subject's wishes by which he or she, by a statement or by a 
clear affirmative action, signifies agreement to the processing of personal data 
relating to him or her” (my emphasis).    
 
[30] Agreement cannot be consent unless it is freely given, specific, informed and 
unambiguous.  The requirement that consent be “informed” will place upon named 
persons a significant burden around ensuring that they properly explain what 
information they propose to share, why they are proposing to share it and what the 
positives and disadvantages of sharing (and indeed not sharing) the information 
would be.  If a child or young person agrees to share the information but that 
agreement was not from an informed position, data controllers will be faced with 
significant problems when having regard to the terms of Article 17 and Recital 65.  

[31] I note that the Government will be required to consult on the guidance before it 
finalises the guidance.  However, the Committee may wish to consider whether the 
discussion of consent in paragraphs 7-10 is clear enough.  Although my view is that 
the guidance is technically correct; it may not be clear enough to prevent 
misunderstandings around the role of consent (especially in the wider context of the 
GDPR).  

[32] Article 23 of the GDPR provides for Member States, in legislation, to restrict 
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certain specified rights of data subjects.  Article 23 requires those restrictions to 
respect the essence of the fundamental rights and freedoms and is be a necessary 
and proportionate measure in a democratic society to safeguard a number of things 
listed in Article 23.  Recital 73 provides that those restrictions be in accordance with 
the requirements set out in the Charter and in the ECHR.  The GDPR will therefore 
continue the need to have regard to the ECHR, but the comments about the right to 
data protection and privacy not being synonymous with one another in paragraph 
[11] above should be kept in mind.  
 
The Scottish Government’s illustrative draft Code of Practice  
[33] At Paragraph [82] of the Supreme Court’s judgment, the Court was concerned 
that Section 28(1) of the 2014 Act only required specified public authorities to have 
regard to guidance issued by Scottish Ministers.  The Court clearly considered that a 
requirement to simply “have regard to” was insufficient.  The Court contrasted this 
with Standard Operating Procedures issued by the Metropolitan Police concerning 
stop and search.  The Police’s Standard Operating Procedures “not only gave 
officers detailed instructions, which were designed to ensure their proportionate use 
of such power, but also required them to explain to the individual who was to be 
searched for the reason of the search, to record that reason in writing and make 
available to the affected individual a copy of that written record” (paragraph [81]).  
 
[34] The proposed Sections 26B and 40B would introduce a requirement upon the 
Scottish Ministers to produce a code of practice.  The proposed Section 26B(3) of 
the 2014 provides that a person who is providing information (or considering the 
provision of information) in exercise of powers conferred upon them under Part 4 of 
the 2014 Act “must do so in accordance with such a code of practice…issued by the 
Ministers”.  

[35] A similar obligation is provided for within the proposed Section 40B(3) of the 
2014 Act, which requires compliance with any code of practice issued by the 
Ministers pursuant to the proposed Section 40B of the 2014 Act.  

[36] The illustrative code of practice also makes it clear that the code of practice 
must be complied with (para 4).  Although the Bill does not propose to amend 
Section 28(1) of the 2014 Act; it is, in my submission, necessary to consider the 
cumulative effect of the proposed amendments and whether these amount to 
sufficient safeguards.  

[37] It is difficult to say much on the impact of the code of practice as it is only in draft 
form at the moment and in theory is subject to change before it is adopted.  The 
requirement in the proposed Sections 26B and 40B of the 2014 Act, for consultation 
by the Ministers before adopting the code of practice, means that there may well be 
changes once full consultation has taken place.  In my view, the draft code of 
practice is of limited assistance in assessing whether the Bill is sufficient to rectify 
the problems identified by the Supreme Court.  
 
Areas for Improvement  
[38] Although I am of the view that the Bill does what it needs to do in order to 
address those issues identified by the Supreme Court; there aspects of the Bill that 
could be improved upon.    
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[39] The first area where the Bill could be improved upon is around the use the 
phrase “information holder” in the new section 26 of the 2014 Act.  The phrase 
appears in both subsections (1) and (2); however, it appears to have been given a 
different definition in each of the two subsections.  This may lead to confusion and is 
something that the Committee may wish to consider whether it would be desirable to 
amend.  

[40] It may also be of assistance to make reference to the GDPR on the face of the 
legislation.  While the phrase “any directly applicable EU instrument relating to data 
protection” undoubtedly would include the GDPR; it may assist individuals who are 
not familiar with the data protection landscape for the regulation to be mentioned 
within the 2014 Act.  This could be achieved by including reference to the GDPR 
within Sections 32 and 45 of the 2014 Act.  It could, perhaps, be something as 
straightforward as adding the following into Sections 32 and 45 of the 2014 Act:  
 
“any directly applicable EU instrument relating to data protection” includes, but is not 
limited to, Regulation (EU) 2016/679 of the European Parliament and of the Council 
of 27 April 2016 on the protection of natural persons with regard to the processing of 
personal data and on the free movement of such data, and repealing Directive 
95/46/EC (General Data Protection Regulation).  
 
[41] A great many people appear to be wholly unaware of the impending changes to 
the data protection landscape.  The DPA is one of the most viewed pieces of 
legislation on the legislation.gov.uk website which indicates that there is a high 
awareness of the DPA.  From 25 May 2018 looking to the DPA will be wholly 
inadequate as the legislative landscape will have changed dramatically.  This 
suggestion is not necessarily aimed at public authorities, who will be very much 
aware of the GDPR, but is rather aimed principally at parents and older young 
people.  
 
[42] I have concerns about the clarity of the legislation, from the perspective of 
children and young people, with respect to the ECHR.  As I noted in paragraph [24] 
above, the wording of the legislation is, in my view, sufficient to give legal effect to a 
need to consider Article 8 of the ECHR.  However, I do not consider that it is 
necessarily clear enough for those who will be affected by the named person 
provisions.  In my submission adding something similar to that suggested in 
paragraph [40] above into Sections 32 and 45 of the 2014 Act would be of 
assistance.  

[43] A final suggested improvement from my perspective would be around creating a 
statutory obligation to create, publish and maintain a guide to the named person 
scheme (including the information sharing provisions) that is directed towards 
children and young people.  In my submission, it would be important for children and 
young people to fully understand their legal rights around the information sharing 
provisions and they would benefit from some form of explanatory guide (especially 
when considering the requirement under the GDPR for consent to be “informed”).  
The interaction between the 2014 Act, data protection law and human rights is 
clearly a complex one; children and young people might not fully appreciate their 
rights in relation to the scheme from a reading of the legislation.  The currently 
proposed statutory guidance is, of course, not aimed at children and young people 
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and so may not be an appropriate place for them to gain an understanding of 
matters.  I do not consider Section 24 of the 2014 Act, as presently enacted, to be 
sufficient for this purpose.  
 
Conclusion  
[44] In my view the Parliament ought to support the general principles of the Bill.  It 
appears to me that the Bill adequately addresses the two primary issues identified by 
the UK Supreme Court.  In my view, amending 2014 Act in terms of the provisions 
within this Bill will likely result in the information sharing provisions being within the 
scope of the Scottish Parliament’s legislative competence.  

[45] It appears to me that the cumulative effect of the proposed changes puts in 
place sufficient safeguards around the sharing of information.  The Scottish 
Government has chosen not to amend Section 28(1) of the 2014 Act; however, I do 
not consider that this alone would be enough to say that the proposed changes are 
insufficient.  The proposed Sections 26A and 40A are, in my submission, crystal 
clear:  information must not be shared it if would be a breach of data protection law 
or the ECHR.  It will therefore be essential for every single person who is exercising 
powers under Parts 4 and 5 of the 2014 Act to consider whether what they are 
proposing to do is legitimate in terms of those laws.  
 
Alistair Sloan  
Inksters Solicitors  
August 2017  
 

Faculty Of Advocates  

  
Response from the Faculty of Advocates  
The Children and Young People (Information Sharing) (Scotland) Bill  
  
The Faculty of Advocates, as the independent referral bar in Scotland, is pleased to 
offer its comments on the Children and Young People (Information Sharing) 
(Scotland) Bill, which arises from the decision of the Supreme Court in Christian 
Institute v Lord Advocate [2016] UKSC 51. The issues identified in the Supreme 
Court decision reflect some concerns expressed by the Faculty of Advocates at the 
time of the initial consultation on the Children and Young People (Scotland) Act 
2014.    
  
The Supreme Court identified two principal issues with the legislation, as originally 
drafted.  The first was that there was a serious lack of clarity for those implementing 
the legislation and the second was the lack of safeguards for those affected.  Neither 
of these issues is easy to resolve and some of the criticisms of the Supreme Court 
will continue to apply if the Bill as drafted is passed and the accompanying Code of 
Practice is approved.  
 
The Bill states that no information may be shared unless in compliance with the Data 
Protection Act 1998. This was the case in respect of the original legislation.  The 
problem identified by the Supreme Court was the complexity of the relationship 
between the 2014 Act and the Data Protection Act. The information sharing 
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provisions will require to be operated by teachers, health visitors, social workers and 
other non-lawyers, and therefore the rules must be clear and accessible.    
  
This is in part to be addressed by a Code of Practice and a draft has been produced, 
the intention being that such a Code will be utilised by the relevant professionals in 
interpreting the statute as it is implemented. It should be remembered that a Code of 
Practice is not a substitute for legislation.  A Code is not debated and passed by the 
Parliament.   Where there is any conflict between the statute and the Code of 
Practice, the statute will prevail.   
  
The draft Code itself illustrates the complexity of the issues to be faced, and dealt 
with by busy professionals focused on other aspects of provision for children. A 
professional considering information sharing is required to carry out a proportionality 
exercise.  This is identified by the Supreme Court, who were particularly concerned 
that any person considering sharing information should consider:  
 
 “… whether, balancing the severity of the measure's effects on the rights of the 
persons to whom it applies against the importance of the objective, to the extent that 
the measure will contribute to its achievement, the former outweighs the latter (i.e. 
whether the impact of the rights infringement is disproportionate to the likely benefit 
of the impugned measure).”  
We remain concerned that this is an exceptionally difficult requirement to impose on 
professionals in respect of every child in Scotland.  Its imposition risks making their 
job considerably more difficult and undermining the trust of families and the 
willingness to share information with the professionals concerned.  
  
In our view, the Code of Practice itself would benefit from being phrased in more 
accessible language. A glossary or definition section at the end of the Code which 
provides a readily accessible definition of the technical terms used, and provision of 
a flowchart for the steps to be considered in relation to sharing of information, is 
likely to prove helpful to those professionals who will rely upon the Code to interpret 
the legislation. Given the complex exercise being expected of those professionals, 
they should also in our view have access to an advice service or helpline to provide 
assistance when they are uncertain how to deal with information sharing.  
  
At paragraph 100 of the Court’s judgment in the Christian Institute case, the court 
identified as central problems of the legislation:  
 “the lack of any requirement to obtain the consent of the child, young person, or his 
or her parents to the disclosure, the lack of any requirement to inform them about the 
possibility of such disclosure at the time when the information is obtained from them, 
and the lack of any requirement to inform them about such disclosure after it has 
taken place.”  
 
The issue of informing a child or young person, or parent, that information is to be 
shared, and the issue of obtaining that person’s consent, are discussed within the 
Code of Practice, but are not mentioned within the Bill itself. In our view, these 
issues are sufficiently fundamental to be referred to within the legislation itself, rather 
than simply being dealt with in the Code of Practice.  We suggest that the following 
paragraph (c) be added as sections 23(3)(c), 26(1)(c), and 26(2)(c);  
“(c) consider whether the child or young person, or his or her parent, should 
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be informed about, or his or her consent sought for, information regarding the 
child or young person being shared.”  
  
We note that the draft Code of Practice has a section which relates expressly to what 
is termed “the law of confidentiality”.  This is said to derive from common law.  It is 
not clear to what this section refers.  This is not a point which is, to our knowledge, 
canvassed extensively in case law.   There are rights to confidentiality in a 
commercial context, but that is not what is at issue here.  There are duties of 
confidentiality arising in particular relationships, such as between lawyer and client 
and between medical practitioner and patient.  These are largely based on rules of 
professional practice.   If this is the point then the guidance should be more specific 
about the way the duty arises, who is affected by it and in relation to which 
information.  Article 8 of the European Convention on Human Rights requires respect 
for private and family life and will protect personal information for which there is a 
reasonable expectation of privacy, but that will arise in the section on “Human 
Rights” rather than requiring separate treatment under the heading of confidentiality 
 

Law Society of Scotland 

Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish 
solicitors.  With our overarching objective of leading legal excellence, we strive to 
excel and to be a world-class professional body, understanding and serving the 
needs of our members and the public.  We set and uphold standards to ensure the 
provision of excellent legal services and ensure the public can have confidence in 
Scotland’s solicitor profession. 
We have a statutory duty to work in the public interest, a duty which we are strongly 
committed to achieving through our work to promote a strong, varied and effective 
solicitor profession working in the interests of the public and protecting and 
promoting the rule of law. We seek to influence the creation of a fairer and more just 
society through our active engagement with the Scottish and United Kingdom 
Governments, Parliaments, wider stakeholders and our membership.    
The Society’s Family Law and Privacy Law Sub-committees welcome the opportunity 
to consider and respond to the Scottish Parliament’s Education and Skills 
Committee’s call for evidence on the Children and Young People (Information 
Sharing) (Scotland) Bill. The Sub-committees have the following comments to put 
forward for consideration. 
 

Background 

The decision of the Supreme Court in Christian Institute v Lord Advocate considered 
the terms of the Children and Young People (Scotland) Act 2014, in particular Part 4, 
the provisions around the ‘named persons service’, and whether these were 
compatible with the rights of children and parents.  
The Court held that, although the underlying policy of the Act was benign, Part 4 as 
drafted was not sufficiently clear and did not have sufficient safeguards to prevent 
breaches of Art 8 ECHR (right to private and family life) and to meet the requirement 



Agenda Item 3  ES/S5/17/21/3 

86 
 

that any interference with Art 8 is in accordance with the law. This Bill seeks to 
remedy those issues.  
We continue to have concerns about the Bill, and believe that further work is 
required to ensure that it is clear, effective, and compatible with the rights of children 
and parents. 
 

General Data Protection Regulation 

The Bill and draft code both make reference to the Data Protection Act 1998. 
However, from 25 May 2018 the rules of the new General Data Protection 
Regulation (GDPR) will come into effect. As the named person service is expected to 
come into effect after this date, it would be sensible for the Bill and for the associated 
code to be drafted to take account of the GDPR requirements, rather than focusing 
on what will soon be an outdated system.  

Information sharing  

The Bill establishes information sharing powers for three different scenarios: 

Section 23 – An outgoing named person service provider passing information to the 

new named person service provider (for example, transition from pre-school to 

school or on moving schools). This includes a requirement to provide the name 

and address of the child or young person and their parents, and a power to share 

certain other information. 

Section 26(1) – A service provider in relation to a child or young person wanting to 

pass information to other service providers or relevant authorities (for example, 

where authority X appoints the named person but wants to share information with 

the health board). 

Section 26(2) – A service provider or relevant authority (not the appointing body) 

wanting to share information with the service provider in relation to a child or 

young person (for example, where authority X appoints the named person and 

authority Y knows something they want to pass to the named person). 

Sections 26(1) and 26(2), but not section 23(2) (provision of names and addresses 

by an outgoing service provider), set out the requirement to consider whether 

providing information would promote, support, or safeguard the wellbeing of the child 

or young person, and whether it can be provided in a way that complies with data 

protection and other relevant law. If these conditions are met, information may be 

shared. 

In addition, section 26A expressly states that information may not be shared if it 

would be in breach of data protection or other relevant law, or if sharing the 

information would prejudice a criminal investigation or a prosecution.  

The move from a duty to share to a power to share information, and an emphasis on 

the need to consider whether information is relevant and can be shared, is a helpful 

safeguard from the perspective of ensuring proportionality. 
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From the perspective of clarity, it is not obvious why each scenario has been dealt 

with separately, and how the considerations required within sections 23 and 26 are 

intended to interact with the additional limitations of section 26A. It may be clearer to 

have one general provision requiring that, where a service provider or authority is 

considering transferring information under the Bill, consideration must be given to: 

 Whether the information could promote, support, or safeguard the wellbeing of 

the child or young person; 

 Whether the information could be shared in compliance with the relevant data 

protection and other laws; and  

 Whether sharing the information could prejudice a criminal investigation or 

prosecution. 

In particular, the relationship between section 23(2), which is the only situation where 

no considerations are required and there remains a duty to share information, and 

the general limitations of section 26A is unclear.  

If it is intended that the name and address of a child or young person and their 

parents should be shared without reference to any of the considerations and 

limitations provided for other information sharing within the Bill, this should be 

expressly stated. 

 

Consent and notification 

The Bill removes the requirement to have regard to the views of the child or young 

person, instead relying on the Code of Practice to cover issues around consent to 

information sharing, and notification that information has been shared. Given the 

importance of these issues, and the role that they can play in providing a safeguard 

and building a relationship of trust with the service providers, consideration should 

be given to incorporating these principles into the Bill itself.  

 

Illustrative Draft Code of Practice 

We support the creation of a Code of Practice, setting out clarifications and guidance 
on the operation of the information sharing provisions of the Bill.  
However, the key safeguards and information should be contained within the Bill 
itself, and subjected to full Parliamentary scrutiny.  
As the Code of Practice currently available is only illustrative, we will not comment in 
detail on its provisions, although we believe there are a number of issues with the 
content at this stage.  
In general, we would suggest that it would be helpful for the Code to include 
examples and case studies for people carrying out the named person functions of 
how the different provisions apply in practice, including, for example, situations 
where it may be appropriate to share without consent. 
In addition, as discussed above, the Code will need to reflect the new GDPR regime.  
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Clan Childlaw 

Written Evidence for Clan Childlaw 

 

About Clan Childlaw 

Clan Childlaw improves life chances of children and young people by using their 

legal skills and expert knowledge to help young people take part in decisions that 

affect them and by making sure that children’s rights are realised in Scots Law.  

 

Clan Childlaw provides free, outreach, child-centred legal representation to children 

and young people, most of whom have experience of living in care. We have 

extensive experience gained over 9 years of representing vulnerable children and 

young people where child protection issues arise. 

 

We also:  

• provide information to professionals in relation to child law 

• deliver practice-based training on child law  

• contribute to policy development 

 

We have offices in Edinburgh and Glasgow. 

We intervened in the case of The Christian Institute v The Lord Advocate in the Inner 

House and in the Supreme Court to assist the court by presenting a children and 

young people’s perspective. 

  

HISTORY 

___________________________________________________________________

__________________________________ 

 

Protection of Vulnerable Groups (Scotland) Bill 2006 

At Stage 1, the Scottish Parliament Education Committee considered information 

sharing provisions within this Bill. Following their Stage 1 report, those provisions 

were deleted.33 

  

Consultation 2012 

In July 2012, the Scottish Government published “A Scotland for Children: A 

Consultation on the Children and Young People Bill” 34  (“the Consultation”). 

Paragraph 120 of the Consultation was in these terms: 

“Scottish Ministers will consider issuing guidance that would help to clarify the 

circumstances under which information about the risks to the wellbeing of a 

child or young person can be shared with or through the Named Person, but 

                                            
33 http://www.parliament.scot/S2_EducationCommittee/Reports/edRO6-12.pdf  
34 http://www.gov.scot/Resource/0039/00396537.pdf 

http://www.parliament.scot/S2_EducationCommittee/Reports/edRO6-12.pdf
http://www.gov.scot/Resource/0039/00396537.pdf
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the intention is that such information sharing would occur within existing legal 

frameworks.”  

 

Clan Childlaw responded to the Consultation35. In our response to Question 18, we 

said this: 

“We agree that issues of information sharing and confidentiality can be 

addressed within the existing legal frameworks and that no further legislation 

is required in this area.” 

 

Introduction of Children and Young People (Scotland) Bill 

However, in March 2013, the Children and Young People (Scotland) Bill (“the 2013 

Bill”) was introduced into the Scottish Parliament, including duties to share 

information about children with and by Named Persons, based around concerns for a 

child's wellbeing. No prior consultation about the information sharing proposals had 

taken place. 

 

Stage 1 

In October 2013, we briefed36  MSPs on the Scottish Parliament Education and 

Culture Committee (“the Committee”), ahead of their Stage 1 report, to the effect that 

they should recommend the removal of the information sharing provisions from the 

2013 Bill. There was no need to introduce legislation on information sharing.  

 

Stage 2 and Stage 3 

The relevant provisions remained in the 2013 Bill, despite representations that 

legislation was unnecessary. In the circumstances, we continued to engage with 

MSPs throughout the remainder of the legislative process. We highlighted further 

concerns we had with the legislation as drafted.37 We pointed out that the evaluation 

of the Getting it Right for Every Child (“GIRFEC”) pathfinder in Highland indicated 

that good information sharing enabling the Named Person to function as envisaged 

had led to improvements in information sharing, with no concerns arising about 

existing legal frameworks.38 

 

SUPREME COURT CASE 

___________________________________________________________________

__________________________________ 

 

                                            
35 http://www.gov.scot/Resource/0040/00406431.pdf 
36 http://www.clanchildlaw.org/app/uploads/2015/06/Clan-Childlaw-Stage-1-Information-Sharing.pdf 
37 http://www.clanchildlaw.org/app/uploads/2015/06/Clan-Childlaw-Stage-2-CYPB-Briefing-
060114.pdf  http://www.clanchildlaw.org/app/uploads/2015/02/clan-childlaw-stage-3-Information-
Sharing-Briefing.pdf  
38 
http://www.parliament.scot/S4_Bills/Children%20and%20Young%20People%20(Scotland)%20Bill/b2
7s4-introd-pm.pdf, paragraph 88 

http://www.gov.scot/Resource/0040/00406431.pdf
http://www.clanchildlaw.org/app/uploads/2015/06/Clan-Childlaw-Stage-1-Information-Sharing.pdf
http://www.clanchildlaw.org/app/uploads/2015/06/Clan-Childlaw-Stage-2-CYPB-Briefing-060114.pdf
http://www.clanchildlaw.org/app/uploads/2015/06/Clan-Childlaw-Stage-2-CYPB-Briefing-060114.pdf
http://www.clanchildlaw.org/app/uploads/2015/02/clan-childlaw-stage-3-Information-Sharing-Briefing.pdf
http://www.clanchildlaw.org/app/uploads/2015/02/clan-childlaw-stage-3-Information-Sharing-Briefing.pdf
http://www.parliament.scot/S4_Bills/Children%20and%20Young%20People%20(Scotland)%20Bill/b27s4-introd-pm.pdf
http://www.parliament.scot/S4_Bills/Children%20and%20Young%20People%20(Scotland)%20Bill/b27s4-introd-pm.pdf
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Clan Childlaw Interventions 

 

We intervened in the case of The Christian Institute v The Lord Advocate in relation 

to information sharing.39 We were given permission to intervene both in the Inner 

House and in the Supreme Court to present a children’s rights perspective. We 

focused our Intervention entirely on the information sharing provisions, and their 

adverse impact on the rights of children. At no time, either before or after the 

passage of the Children & Young People (Scotland) Act 2014 (“the Act”), did we 

seek to challenge the entire Named Person scheme. In our written Intervention40, at 

paragraph 13, we made the following submission:  

 

“The intervener accepts that, were it defined with sufficient precision, the 

concept of wellbeing might be an appropriate concept in informing the duties 

of local authorities in relation to a child, it is not appropriate or lawful to use 

the same concept as the threshold for sharing confidential information. If the 

provisions permitting the sharing of confidential information were struck out, 

the concept of wellbeing would remain as the criterion for various other 

matters in the Act. It would, for example, still form the basis of decisions by a 

named person as to whether it was appropriate to advise, inform or support a 

child or young person.” 

SUPREME COURT JUDGMENT 

___________________________________________________________________

__________________________________ 

 

On 28th July 2016, the Supreme Court delivered their judgment41. They concluded 

that the information sharing provisions of the Act (a) were incompatible with the 

rights of children, young persons and parents under article 8 of the ECHR because 

they are not “in accordance with the law” as that article requires; and (b) may in 

practice result in a disproportionate interference with the article 8 rights of many 

children, young persons and their parents, through the sharing of private information. 

The information sharing provisions were, therefore, not within the legislative 

competence of the Scottish Parliament. 

CHILDREN AND YOUNG PEOPLE (INFORMATION SHARING) (SCOTLAND) 

BILL 

___________________________________________________________________

__________________________________ 

 

Since 28th July 2016, the Scottish Government has engaged with a number of 

organisations in advance of publishing the Children and Young People (Information 

                                            
39 An intervention is where an individual or body joins an ongoing court action to assist the court in the 
public interest. They are independent of the parties to the case and must have something different to add. 
40 http://www.clanchildlaw.org/app/uploads/2016/09/here.pdf 
41 https://www.supremecourt.uk/cases/docs/uksc-2015-0216-judgment.pdf  

http://www.clanchildlaw.org/app/uploads/2016/09/here.pdf
https://www.supremecourt.uk/cases/docs/uksc-2015-0216-judgment.pdf
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Sharing) (Scotland) Bill (“the Bill”).42 As part of this engagement process, in October 

2016, we prepared a paper titled “Information Sharing provisions: the way forward”43. 

Our Conclusions as to the way forward were as follows: 

 

“We are of the view that there are significant difficulties in improving accessibility of 

the legal rules, and in providing adequate safeguards so that the proportionality of an 

interference with Article 8 rights can be challenged and assessed, such as would 

render the information sharing provisions compatible with the Article 8 rights of 

children, young persons and parents and to prevent disproportionate interferences 

with those Article 8 rights. 

 

In all the circumstances, and against the background set out above, we have 

concluded that the appropriate way forward is as set out by Scottish Government in 

the Consultation of 2012, with which we agreed in our response to the Consultation, 

namely not to legislate in relation to information sharing, but to rely on existing legal 

frameworks. The advantages of such an approach include: 

 

• Clarity and accessibility of the legal rules 

• Removal of any difficulty with compatibility [with Article 8 ECHR]” 

 

The Scottish Government introduced the Bill to the Scottish Parliament on 19th June 

2017, accompanied by an illustrative Code of Practice.44 That was the first time we 

had seen any written expression of the proposed way forward. Views are sought on 

the draft Bill by the Education and Skills Committee by 25th August 2017.45  

 

We note from paragraph 30 of the Policy Memorandum that the Scottish 

Government take the view that to commence parts 4 and 5 of the 2014 Act without 

the information sharing provisions “would not have met the policy intention of 

supporting children and families sufficiently. … [T]here would have been a risk that 

the benefits of a coherent and consistent approach, delivered through good practice 

in some places already, would not have been made available to all families.” 

 

We disagree. A coherent and consistent approach, which would meet the policy 

intention, does not require legislation. Clan Childlaw on a daily basis represents 

vulnerable children and young people where child protection is an issue. We strongly 

agree with the principles of the GIRFEC approach putting the best interests of 

children and young people at the heart of services, being child-focused, being based 

                                            
42 http://www.gov.scot/Topics/People/Young-People/gettingitright/information-sharing/engagement  
43 http://www.clanchildlaw.org/app/uploads/2016/11/Information-Sharings-Provisions-the-way-
forward.pdf  
44 http://www.gov.scot/Topics/People/Young-People/gettingitright/information-sharing/cyp-
information-sharing-bill-2017  
45 http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105562.aspx  

http://www.gov.scot/Topics/People/Young-People/gettingitright/information-sharing/engagement
http://www.clanchildlaw.org/app/uploads/2016/11/Information-Sharings-Provisions-the-way-forward.pdf
http://www.clanchildlaw.org/app/uploads/2016/11/Information-Sharings-Provisions-the-way-forward.pdf
http://www.gov.scot/Topics/People/Young-People/gettingitright/information-sharing/cyp-information-sharing-bill-2017
http://www.gov.scot/Topics/People/Young-People/gettingitright/information-sharing/cyp-information-sharing-bill-2017
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105562.aspx
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on the understanding of the wellbeing of the child, and the need for joined up 

working.  We agree with its aim to ensure needs are identified as early as possible to 

avoid bigger concerns or problems developing. 

 

Our view is that the best way of achieving these aims lawfully is not to legislate 

further in relation to information sharing but instead to develop clear, robust and 

accessible National Guidance, giving confidence to practitioners and upholding the 

rights of children and families. Such an approach has previously been adopted in 

several areas, including Child Protection and Underage Sexual Activity. In our view, 

further legislation in relation to information sharing will complicate further an already 

complex existing legal framework whilst not altering the circumstances in which 

information can be lawfully shared. 

 

WHY THE LEGISLATION IS UNNECESSARY 

___________________________________________________________________

__________________________________ 

 

“Good Law: [S]tatutory law should be necessary, effective, clear, accessible 

and coherent.”46 

 

1. Introduction of duties to consider 

 

Paragraph 17 of the Policy Memorandum includes the following: 

“Encouragement to share information that could promote, support or safeguard 

the wellbeing of children or young people is … provided by the duties … to 

consider whether the sharing of information would have this effect and whether the 

sharing would be in compliance with the DPA [Data Protection Act 1998] and other 

relevant law.” 

Imposition of a statutory duty does not merely encourage the duty bearer to behave 

in a particular way. Rather, it compels them to behave in that way. It is: 

 

• unnecessary and disproportionate to legislate to encourage sharing of information 

by imposing statutory duties to consider whether sharing of information would 

promote etc the wellbeing of children or young people. Such encouragement can 

more appropriately and proportionately be achieved by the development and 

dissemination of clear, robust and accessible Guidance aimed at the professionals 

who hold information about children and young people. 

• unnecessary to impose duties to consider whether the sharing of information would 

be in compliance with the DPA and other relevant law. It is self-evident that the 

                                            
46 UK Government 2013, “When Laws become too Complex” 
https://www.gov.uk/government/publications/when-laws-become-too-complex/when-laws-become-
too-complex#conclusions-and-a-vision-for-good-law paragraph 5.2 

https://www.gov.uk/government/publications/when-laws-become-too-complex/when-laws-become-too-complex#conclusions-and-a-vision-for-good-law
https://www.gov.uk/government/publications/when-laws-become-too-complex/when-laws-become-too-complex#conclusions-and-a-vision-for-good-law
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information holder is already under such legal duties. To repeat them in the current 

Bill adds nothing to the legal duties, but has the potential to cause confusion for 

duty bearers. 

In addition, professionals working with children and young people will be working 

within their own professional standards. They will be subject to professional duties of 

confidentiality and of care, for example. Inevitably, associated with those duties, they 

will be subject to professional duties to consider whether information should be 

shared appropriately within existing legal frameworks. 

 

2. Provision for power to share information within the existing legal 

framework 

 

Our understanding of the Bill is that it does not permit any more information to be 

shared than is currently being lawfully shared. No provision in the Bill can permit the 

lawful sharing of confidential information beyond that permitted within existing legal 

frameworks. That is consistent with the judgment of the Supreme Court. 

 

However, if there is a suggestion that the policy intention is to alter the threshold for 

sharing information by changing the circumstances in which information can be 

shared, this would have to be stated clearly, in order for an assessment to be made 

as to whether it meets the tests set out by the Supreme Court. 

 

Within existing legal frameworks, confidential information can lawfully be shared in 

certain circumstances, providing consideration has been given to, for example, 

whether there is consent to share, whether it is necessary and proportionate to share 

and whether confidentiality can be breached where there is a risk of significant harm 

to a child.  

 

Any uncertainty or confusion as to the boundaries within which confidential 

information may lawfully be shared should be addressed by the development of 

clear, robust and accessible National Guidance. Legislation is not the appropriate 

vehicle in this regard. 

 

3. Risk of Confusion 

 

Our understanding is that the Bill does not alter the current legal framework but 

instead attempts to restate it. This is unnecessary and could lead to confusion by 

simply adding another layer of legislation and more provisions to consider for 

professionals who operate within a framework which is already complex. 

 

4. Does the Bill meet its Policy Objectives? 
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“If legislation is to fulfill its purpose, it is essential that it reflects accurately 

the policy intention of the legislators and communicates clearly to the people 

who are affected by the legislation.”  The Lord Advocate, James Wolffe QC47 

 

Paragraph 7 of the Policy Memorandum states the Bill’s Policy Objectives “are to 

ensure that the information sharing provisions of … the 2014 Act are ‘in accordance 

with the law’ and that the rights of children, young people and parents are respected 

when information is shared under … the 2014 Act.”  

 

In order to be “in accordance with law”, the Bill must meet the points highlighted in 

the Supreme Court judgment.  In our view, the imposition on individuals of an 

obligation to consider compliance with data protection legislation, is an attempt by 

the Scottish Government to abdicate responsibility. It is their function to bring forward 

legislation that is compatible with ECHR, the laws of Data Protection and the law on 

confidentiality, and to make clear to those with duties under that legislation what they 

are required to do. Instead, it appears that the Scottish Government seeks to pass 

on the responsibility to the duty bearer.  

 

Lack of Precision & Accessibility  

  

“The law must be accessible and so far as possible intelligible, clear and 

predictable.” Lord Bingham48 

 

The Supreme Court explained that a measure must be accessible to the person 

concerned and foreseeable as to its effects.49 The court can look not only at formal 

legislation but also at published official guidance and codes of conduct.50 

 

The Supreme Court observed in the first place that a rule must be formulated with 

sufficient precision to enable any individual to regulate his or her conduct.51 There 

was no compulsion to follow the Revised Draft Statutory Guidance which, in any 

event, gave “very little guidance as to the requirements of the [Data Protection Act] 

(“DPA”) or article 8 of the ECHR”.52 The court concluded that “[t]here are ... very 

serious difficulties in accessing the relevant legal rules when one has to read 

together and cross refer between Part 4 of the Act and the DPA and work out the 

relative priority of their provisions.”53 

 

                                            
47 Scottish Government 2016, “Drafting Matters!”, page iv 
http://www.gov.scot/Resource/0050/00503920.pdf  
48 Tom Bingham 2010, “The Rule of Law”, page 37 
49 Supreme Court judgment, para 79 
50 para 81 
51 para 79 
52 para 82 
53 para 84 

http://www.gov.scot/Resource/0050/00503920.pdf
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As the Bill currently stands, even if read together with the Illustrative Draft Code of 

Practice, it is not clear how in practical terms, a practitioner is going to be able to 

make a decision as to whether or not they are able to share information. This in our 

view does not meet the accessibility or foreseeability test set out in the judgment. 

The laws of Data Protection, confidentiality and human rights are complex and 

aspects of which when read together were described in the Supreme Court as a 

“logical puzzle”. Simply setting out a brief summary of these laws which the Inner 

House and the Supreme Court grappled with and came to different conclusions, and 

expecting practitioners to make decisions based on these summaries, is not 

sufficient to allow an individual to regulate their conduct. Nor does it make the effects 

of the law foreseeable.  

 

Further, the scope of wellbeing, as was identified in the Supreme Court judgment, 

remains vague and therefore difficult to apply.54 

 

What is required is clear, robust and accessible National Guidance on Information 

Sharing, accompanied by practice based training materials, such as those which 

supported the introduction of the National Guidance on Underage Sexual Activity.  

 

Lack of Safeguards and Consent 

 

The Supreme Court said that a rule must be sufficiently precise to give legal 

protection against arbitrariness, which requires that there must be safeguards which 

have the effect of enabling the proportionality of the interference to be adequately 

examined.55 “Of even greater concern” to the Supreme Court were “the lack of 

safeguards which would enable the proportionality of an interference with article 8 

rights to be adequately examined.”56 

 

The court considered whether the impact of the rights infringement was 

disproportionate to the likely benefit of the proposed measures.  They found that the 

Act did not provide the right balance between the requirement to share information 

and any benefit to be achieved.   

 

“The central problems are: 

• the lack of any requirement to obtain the consent of the child, young 

person, or his or her parents to the disclosure, 

• the lack of any requirement to inform them about the possibility of such 

disclosure at the time when the information is obtained from them, 

• and the lack of any requirement to inform them about such disclosure 

after it has taken place. 

                                            
54 para 17 
55 paras 79-80 
56 para 84 
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Such requirements cannot, of course, be absolute: reasonable exceptions can 

be made where, for example, the child is unable to give consent, or the 

circumstances are such that it would be inappropriate for the parents’ consent 

to be sought, or the child’s best interests might be harmed. But, without such 

safeguards, the overriding of confidentiality is likely often to be 

disproportionate.”57 

 

“In order to reduce the risk of disproportionate interferences, there is a need 

for guidance to the information holder on the assessment of proportionality 

when considering whether information should be provided. In particular, there 

is a need for guidance on 

(a) the circumstances in which consent should be obtained, 

(b) those in which such consent can be dispensed with and 

(c) whether, if consent is not to be obtained, the affected parties should 

be informed of the disclosure either before or after it has 

occurred.”58  

 

The legislation and draft Code of Practice as currently drafted do not assist 

information holders in making an assessment of proportionality. The Code of 

Practice is not accessible and not practice based. A narrative of the law is not a 

Code of Practice. 

 

There is no longer any requirement on the face of the legislation to “have regard to 

the views of the child or young person” 59 and in doing so, to “take account of the 

child’s age and maturity”60.  This requirement was introduced into the Act to ensure 

that “both the information holder and Named Person are far less likely to appear that 

they are infringing on the right to privacy, as decisions will be more inclusive and 

transparent”.61  

 

In addition to the concerns expressed by the Supreme Court around the issue of 

consent, it is clear from the Scottish Government minutes of the engagement 

meetings they had with a variety of organisations, including with many children and 

young people, that consent was seen as a crucial element of any information sharing 

scheme. Consent does not appear on the face of the 2017 Bill. The Code of Practice 

is, as yet, unpublished and the illustrative Code cannot be regarded as sufficient to 

overcome the clear concerns of the Supreme Court.  

                                            
57 para 100 
58 para 101 
59 2014 Act.  Part 4, Section 26(5). 
60 2014 Act.  Part 4, Section 26(6). 
61 Pg. 11 Privacy Impact Assessment http://www.gov.scot/Resource/0044/00447626.pdf  

http://www.gov.scot/Resource/0044/00447626.pdf
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We note that, from May 2018, the United Kingdom will be subject to the provisions of 

the European General Data Protection Regulation (“GDPR”). If consent is to be 

relied on as the basis to process personal data, the GDPR raises the bar to a higher 

standard. The impact of the GDPR on the Scottish Government’s information sharing 

proposals in relation to children needs to be clarified. 

 

CONCLUSION 

___________________________________________________________________

__________________________________ 

 

We support the principles of the GIRFEC approach including the need to share 

information lawfully at an early stage in order to prevent bigger problems developing. 

This is a complex area of law that needs to be made easy to understand so that it 

can be readily applied on a daily basis by professionals and easily understood by 

children and young people.  Adding further legislation to the existing, complex legal 

framework does not simplify it. It does not alter the circumstances in which 

information can lawfully be shared. It is unnecessary and disproportionate to 

legislate in order to “encourage” the sharing of information. Legislation also has 

considerable financial implications. Those resources would be better directed at 

investing   in the development of clear, robust, and accessible National Guidance 

and support to professionals around its implementation. Against that background, the 

Bill should be withdrawn. 

 

Youth Support Organisations 

Centre for youth and Criminal Justice  

 
Submission of evidence from the Centre for Youth & Criminal Justice in 
response to the Scottish Parliament's Education and Skills Committee seeking 
views on the Children and Young People (Information Sharing) (Scotland) Bill 

The Bill amends both Parts 4 and 5 of the 2014 Act by, in particular, replacing 
various duties to share information with duties: 

(a)  to consider sharing information where the information would promote, support or 
safeguard the wellbeing of the child or young person; 

(b)  to consider whether the information could be shared in accordance with the Data 
Protection Act 1998, any directly applicable EU law, any other act and with common 
law; and  

(c)  a power to share that information where it could promote the wellbeing of the 
child. 
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For ease of reference, the Government has published a document which shows how 
the Children and Young People (Scotland) Act would look with the provisions in the 
Bill incorporated.  

The Bill also places a duty on Ministers to issue a Code of Practice to those 
exercising functions under Parts 4 and 5 on how they are to go about considering 
whether information can be shared and how it can be shared. 

The Committee is considering, at Stage 1, whether or not the Parliament should 
agree to the general principles of this Bill and, if so, what improvements could be 
made to its provisions. Written submissions are invited on these issues. 

It is important to note that the Bill does not include provisions that enable Stage 1 
scrutiny to revisit the overarching policies established in the Children and Young 
People Act 2014. Scrutiny is specifically focused on the proposed revised approach 
to information sharing in relation to the named person service and in relation to 
child’s plans. 

Response 
Well-being concerns do not replace child protection procedures and the thresholds 
are very different. It is important to recognise and consider what if any response is 
required to well-being concerns; as highlighted by McAra and McVie (2010), system 
contact in itself can be iatrogenic thus often doing nothing can provide the best 
outcome for children. This promotes the role and responsibility of parents and 
guardians in responding to the needs of their children and the state’s role in offering 
support that would assist them to do so in an informed and collaborative manner. 
However, this is not to ignore the cumulative impact of well-being concerns such as 
neglect, which can be very subtle in presentation, subjective and socially 
contextualised. Research tells us that many of our children involved in offending 
behaviour are exposed to chronic harmful environments never meet the threshold for 
statutory involvement. Thus, the benefits to identifying lower level concerns enabling 
earlier supports from universal services could have significant positive outcomes for 
children, young people and their families, although this should clearly be provided 
within a proportionate and appropriately assessed framework with due regard to 
rights and existing legislation.  
 
The United Nations Convention on the Rights of the Child (UNCRC) clearly states 
the role of the state in supporting parents and guardians in undertaking their roles 
and responsibilities to ensure every child has an upbringing providing care and 
security and is respectful of their rights and individuality. It outlines how parents 
should fulfil their responsibilities and is clear that the state should provide parents 
with the necessary level of support they need to fulfil their role. Parents have legal 
rights and responsibilities that they have a duty to fulfil to support their child growing 
up.  
 
Presently the role of the Named Person Service does not appear to be fully 
understood across the range of statutory and 3rd sector agencies and services as 
well as the wider public in how it is intended to support parents, as opposed to 
undermining them. Addressing this would seem to be crucial to the positive 
implementation and subsequent development of the named person role and 

http://www.gov.scot/Resource/0052/00521303.pdf
http://www.research.ed.ac.uk/portal/files/8195355/Youth_crime_and_justice_Key_messages_from_the_Edinburgh_Study_of_Youth_Transitions_and_Crime_Criminology_and_Criminal_Justice.pdf
https://downloads.unicef.org.uk/wp-content/uploads/2010/05/UNCRC_united_nations_convention_on_the_rights_of_the_child.pdf?_ga=2.150762102.1194574459.1502723685-697878919.1502723685
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intended outcome of this legislation. Reaffirming that the role of the named person is 
not to interfere with parental rights and responsibilities but to provide support, 
guidance and information to promote and safeguard the wellbeing of all children 
under 18 years where required. The role of the named person service and the choice 
parents and children have as to whether to utilise this support requires to be clearly 
disseminated across practitioners and the wider public to breakdown existing 
resistance and misperception of its intended application and outcomes.  
 
Choice 
The right to choose whether to engage or not must be fully explained to parents and 
children as well as the range of possible outcomes from their decision to ensure this 
is a choice as fully informed as possible. Respect for choice particularly where they 
choose not to use the offered supports in response to any perceived/ assessed well-
being need highlighted is paramount. Any decision not to accept supports offered 
should not be held as evidence of poor parenting by parents/ carers/ guardians 
resulting in escalating the concerns through the system as fear of such action will 
result in enforced engagement/ agreement with perception of no choice and be 
disempowering, as well as failing to uphold Article 8 of HRA 1998.   
   
This raises important questions for professionals responding to well-being concerns 
where a child and their parents/ carers/ guardians have declined the involvement of 
the NPS. How will professionals and agencies be aware of this and what does this 
mean for the legality of sharing information when the child/ parents/ carers/ 
guardians have opted out of the NPS? What guidance is available to direct agency 
processes and responses in such situations where not sharing the well-being 
concern has a potential negative impact upon the child? An unintended 
consequence of this may be increased inappropriate referrals to the Scottish 
Children’s Reporter Administration (SCRA) where the criteria for compulsion is not 
met, yet agencies are unsure as to how to respond in such situations. Clear 
guidance as to what actions are required and possible in such situations, legal 
context and position would be beneficial.  
 
Consent 
The gaining of consent would seem paramount in the successful implementation of 
NPS and collaborative working with children, parents and guardians. Professional 
understanding of the differences between consent and explicit consent as they relate 
to personal data and sensitive personal data as defined in the DPA schedule 2 and 3 
is critical and the importance of actively seeking such consent should surely be the 
norm in relation to sharing well-being concerns. The importance placed on this action 
does not seem fully understood or have filtered into practice in relation to well-being 
concerns, and provision of examples would be beneficial. A further concern in 
relation to consent is that agencies could adopt positions that do not actively 
promote seeking consent in order to expedite processes. This would surely be a 
failure to adhere to DPA, HRA and UNCRC as this is an opportunity to gather the 
child’s views and hear their voice. This issue does not appear to have been resolved 
with the proposed bill and stipulations as to the importance of consent and explicit 
consent regarding well-being concerns should be specified. Clarity as to where the 
responsibility for scrutinising the decisions and evidence for sharing or not sharing 
would also be helpful.  
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The reading of the Act as proposed with the changes by the Information Sharing Bill 
do not appear to provide further clarity or an understandable explanation of the links 
between the Act, DPA and HRA 1998. For professionals to fully assess and analyse 
the implications of sharing information they require a detailed knowledge of all three 
pieces of legislation that is unlikely to be evident at this time, thus support in 
developing this understanding is required at a national level. This is an opportunity to 
promote collaborative support alongside children and their families and ensure the 
right to family life is not unduly restricted or over ruled by process.  
 
Questions from the Information Sharing bill also relate to whom information is shared 
with. If there is a consideration to share the information but no duty to do so with the 
NPS, can information be shared with another agency that is deemed more 
appropriate on the part of the information holder, and may be able to provide direct 
support without wider dissemination of that information? Or is it a case that if the 
information holder does not deem that sharing the information with NPS is 
appropriate, that they would not then share with any other service? Is the NPS a 
conduit for holding information and how relevant is that when they may not hold all 
the information? How does that then impact upon the triggering of a Child’s Plan?    
 
The link between children’s rights as directed by the UNCRC and the implementation 
of the Information Sharing Bill and subsequent NPS incorporation of child’s rights is 
also unclear. Whilst meeting the SHANARRI indicators could be argued to be a 
means of supporting the implementation of the UNCRC and associated Articles, this 
is only valid where people are aware of these rights and striving to promote all of 
them in balance.  
 
Further clarity is required as to the decision making process outlined by the example 
within the draft practice guidance as follows- when it has been assessed that the 
sharing of information is not compatible with the DPA and HRA 1998, yet meets the 
test of promoting, support or safeguard the well-being of child or young person and 
where further action could be taken to permit the sharing such as gaining consent. 
This example would relate back to the earlier point regarding the lack of practice in 
actively seeking consent or explicit consent to expedite processes. It is likely that this 
will be a fall-back position as opposed to the starting point in this process which fails 
to promote collaborative working, transparency or rights based approach.     
 
Role and Function of NPS 
The ability of the NPS to act as a conduit and central point, which receives and 
coordinates responses with regard to well-being concerns for a child, now seems in 
question. How effectively can the NPS carry out its role when they will not become 
party to all information, as other providers may be unable to meet the criteria of the 
DPA and HRA to share?  
 
Thresholds, Skills and Knowledge 
Concerns regarding the range of skills and knowledge of NPS and their ability to 
recognise what such well-being needs may indicate persist. It will be important to 
ensure that training and support provided to NPS develops their understanding of the 
drivers that are often factors in children involved in offending behaviour. If they fail to 
grasp the range of factors and experiences, which often drive offending behaviour 
then responses are unlikely to be effective, proportionate or appropriate. The 
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understanding of the SHANARRI indicators in relation to the wide range of needs a 
child may present, how these needs interact and can compound each other and that 
the manner in which a child presents may be masking the real need is vital. The 
understanding of how well-being concerns present across all systems in which a 
child interacts and lives is required, not just within one system, and what this means 
in the context of that child and their situation. Ensuring NPS have the necessary 
knowledge and skills to fulfil their role and are supported to do so is important.  
 
There is concern that limited understanding coupled with a sense of expectation to 
act may result in unnecessary or inappropriate responses by NPS that negatively 
affect children. Training in relation to brain development, adverse childhood 
experiences and trauma are some areas that would support more informed, effective 
and proportionate decisions by NPS. Provision of such knowledge may also support 
NPS evidence appropriate reasoning for sharing information in order to promote, 
support or safeguard a child’s well-being.  
 
Critically, ensuring NPS have a full understanding of the necessary legislation in 
relation to information sharing is paramount. Whilst they will be in most probability 
receiving information, they then must decide if and with whom they can then share 
this with, and if consent is not given or gained, how do they proceed? This is 
particularly relevant in progressing or triggering a child’s plan.  
 
Conclusion 
In consideration of the draft code of practice and the proposed Information Sharing 
Bill further questions are now evident. The measure at the crux of this bill appears to 
be that professionals must make a decision as to what impact the sharing or not 
sharing of information will have upon the child and whether sharing information 
outweighs the interference with the right to family and private life under Article 8 HRA 
and necessary legal criteria met. This in itself creates an ethical dilemma as to how 
can a professional know the impact of not sharing, as presently the only clear 
measure for sharing information is the criteria of child protection of which well-being 
concerns do not meet by their very nature.  
 
In addition, the requirement of professionals across a range of services to possess a 
detailed understanding of the DPA and schedules 2 and 3, HRA 1998 and interaction 
with CYPA 2014 is not supported by the draft code of guidance or the suggested 
changes in legislation. Implicit within the draft code of guidance is the seeking of 
consent and implicit consent as standard practice as opposed to the current position 
and the standard of explanation to children, parents/ carers/ guardians as to what is 
being shared, with whom and why this requires to be far higher than where the bar is 
currently set. Whilst reflected in the draft code of guidance this is not reflected in the 
legislation. The ambiguity remains regarding sharing well-being concerns without 
consent that clearly sit at a far lower threshold than child protection concerns and 
relate to significant harm. What options are available to professionals and agencies 
when a child and their family do not give consent to share or have declined 
involvement with the NPS? There is a significant risk that the NPS as intended will 
be unable to fulfil its role and function as other service providers and agencies 
maintain a protectionist position due to lack of confidence in being able to meet the 
necessary legal thresholds for sharing information. Significant collaborative work 
across agencies, children, their families and the wider public is required to address 
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these issues and ensconce a sense of confidence in appropriate and proportionate 
information sharing that is in the best interests of the child and meets all necessary 
legislation. 
 

Children and Young People’s Commissioner Scotland  

 
Children and Young People (Information Sharing) (Scotland) Bill. 

The Named Person Scheme 

The Commissioner’s office welcomed the introduction of the Children and Young 

People (Scotland) Act 201462 (CYP Act) which introduced a range of measures to 

support the Getting It Right For Every Child practice model.  The office continues to 

support the aims of the Named Person service, which will provide children and 

young people and their parents with a single point of contact if they require advice or 

information about any matter affecting their wellbeing.  This is an important step 

towards empowering children to realise their rights.   

 

Background 

During the passage of the CYP Act we raised significant concerns about its 

information sharing provisions. We highlighted the importance of maintaining a 

balance between the need to share information to ensure that rights such as being 

kept safe and being able to receive appropriate healthcare, while also ensuring 

respect for children’s rights to privacy as set out in the United Nations Convention on 

the Rights of the Child (UNCRC) (article 19), European Convention on Human 

Rights (ECHR) (article 8) and other international treaties63.   

 

The Commissioner supports the arguments made by Clan Childlaw in its intervention 

to the legal challenge to the CYP Act, on which the Supreme Court delivered its 

judgment on 28th July 2016.64 Accepting Clan Childlaw’s arguments the Court 

concluded that the information sharing provisions of the Act (a) were incompatible 

with the rights of children, young persons and parents under article 8 of the ECHR 

because they are not “in accordance with the law” as that article requires; and (b) 

may in practice result in a disproportionate interference with the article 8 rights of 

                                            
62 http://www.legislation.gov.uk/asp/2014/8/contents 
63 https://www.cypcs.org.uk/ufiles/July-2013-CYP-(S)-Bill---Written-Evidence-from-SCCYP-FINAL(2).pdf  
64 https://www.supremecourt.uk/cases/docs/uksc-2015-0216-judgment.pdf 

http://www.legislation.gov.uk/asp/2014/8/contents
http://www.legislation.gov.uk/asp/2014/8/contents
https://www.cypcs.org.uk/ufiles/July-2013-CYP-(S)-Bill---Written-Evidence-from-SCCYP-FINAL(2).pdf
https://www.supremecourt.uk/cases/docs/uksc-2015-0216-judgment.pdf
http://www.legislation.gov.uk/asp/2014/8/contents
https://www.cypcs.org.uk/ufiles/July-2013-CYP-(S)-Bill---Written-Evidence-from-SCCYP-FINAL(2).pdf
https://www.supremecourt.uk/cases/docs/uksc-2015-0216-judgment.pdf
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many children, young persons and their parents, through the sharing of private 

information. The information sharing provisions were, therefore, not within the 

legislative competence of the Scottish Parliament. 

 

Children and young people’s rights to privacy are not absolute.  The Information 

Commissioner’s Office (ICO) Code of Practice on the sharing of personal data states 

that “public authorities are permitted to interfere with it if it is lawful and proportionate 

to do so”65.  This includes where it is necessary to provide the child or young person 

with, as stated in Article 2 of the UNCRC, “such protection and care as is necessary 

for his or her well-being, taking into account the rights and duties of his or her 

parents, legal guardians, or other individuals legally responsible for him or her...”66  

Information is already shared on this basis in relation to child protection concerns 

and the Named Person scheme was successfully piloted by Highland Council under 

existing data protection legislation67.   

Information Sharing 

Most information sharing associated with the Named Person scheme should be done 

with the consent of the child or their parents, or both, depending on the age of the 

child and their capacity. Consent should be in the full knowledge of what is being 

shared and with whom. It should be fully informed, by advice where necessary, with 

no detriment for refusal.  

 

Many children and young people are likely to have the capacity to consent to 

information sharing, depending on their individual and developing capacities.  

Current data protection legislation assumes that children will have this capacity from 

around the age of 1268 but some will have this capacity at an earlier age.  The UN 

Committee on the Rights of the Child states that any decision on a child’s capacity 

should begin from a presumption that the child has capacity69.   However, the onus 

will be on service providers to improve their consent gathering processes to ensure 

                                            
65 https://ico.org.uk/media/for-organisations/documents/1068/data_sharing_code_of_practice.pdf  
66 http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx  
67 http://www.clanchildlaw.org/app/uploads/2017/08/Children-and-Young-People-Information-
Sharing-Scotland-Bill.pdf  
68 http://www.legislation.gov.uk/ukpga/1998/29/contents  
69 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fGC%2
f12&Lang=en (p9) 

https://ico.org.uk/media/for-organisations/documents/1068/data_sharing_code_of_practice.pdf
https://ico.org.uk/media/for-organisations/documents/1068/data_sharing_code_of_practice.pdf
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx
http://www.legislation.gov.uk/ukpga/1998/29/contents
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fGC%2f12&Lang=en
https://ico.org.uk/media/for-organisations/documents/1068/data_sharing_code_of_practice.pdf
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx
http://www.clanchildlaw.org/app/uploads/2017/08/Children-and-Young-People-Information-Sharing-Scotland-Bill.pdf
http://www.clanchildlaw.org/app/uploads/2017/08/Children-and-Young-People-Information-Sharing-Scotland-Bill.pdf
http://www.legislation.gov.uk/ukpga/1998/29/contents
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fGC%2f12&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fGC%2f12&Lang=en
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that robust, informed consent can be obtained from children and young people and 

their parents.   

 

The current bill 

The Children and Young People (Information Sharing) (Scotland) Bill70 is intended to 

address the technical deficiencies in the CYP Act relating to information sharing by 

amending the Act to ensure it is compliant with the Data Protection Act (DPA) 199871 

and with the ECHR.  The bill as currently drafted does not achieve this.  

The bill removes a duty to share information with the Named Person and replaces it 

with a two stage process:  a duty for any practitioner working with a child to consider 

whether information should be shared followed by a duty to consider whether sharing 

it would be permissible in terms of the DPA.  For information sharing to comply with 

current data protection legislation, it needs to be proportionate, relevant and 

appropriate.  We were concerned that the threshold for sharing data proposed by the 

CYP Act had been lowered to a point where there was a risk of the child’s right to 

privacy might be violated72.  The current bill does not add any clarity on this.   

Professionals will have to consider not just whether they are able to share 

information but what they should share.  Decisions on what to share and with whom 

should be considered for each situation, there should not be routine or standard data 

that is shared.  It is important to note that these decisions about whether to share 

information may be made not just by the Named Person but by practitioners from 

across the statutory, private and third sectors and all these practitioners must be 

properly trained and supported to make these decisions.   

 

Code of Practice 

The bill also introduces a requirement for Scottish Government to produce a 

statutory Code of Practice.   The government has prepared an Illustrative Code of 

Practice to accompany this bill73.  We do not believe that any Code of Practice 

prepared along the same lines would provide practitioners with the guidance they 

                                            
70   http://www.parliament.scot/parliamentarybusiness/Bills/105191.aspx  
71 http://www.legislation.gov.uk/ukpga/1998/29/contents  
72 https://www.cypcs.org.uk/ufiles/Named-Person-statement.pdf  
73 http://www.parliament.scot/parliamentarybusiness/Bills/105191.aspx 

http://www.parliament.scot/parliamentarybusiness/Bills/105191.aspx
http://www.legislation.gov.uk/ukpga/1998/29/contents
https://www.cypcs.org.uk/ufiles/Named-Person-statement.pdf
http://www.parliament.scot/parliamentarybusiness/Bills/105191.aspx
http://www.parliament.scot/parliamentarybusiness/Bills/105191.aspx
http://www.parliament.scot/parliamentarybusiness/Bills/105191.aspx
http://www.legislation.gov.uk/ukpga/1998/29/contents
https://www.cypcs.org.uk/ufiles/Named-Person-statement.pdf
http://www.parliament.scot/parliamentarybusiness/Bills/105191.aspx
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need to ensure that information sharing is carried out in line with data protection 

legislation.   

 

The Code of Practice and any accompanying guidance must be grounded in 

children’s rights and provide practical advice to all practitioners working with children 

and young people.  Consent should be at the heart of decisions about information 

sharing and it must be made clear the sharing of information without consent should 

be exceptional.  The circumstances in which information can be shared should be 

explicitly detailed.  The code and any guidance must be written in language which 

will be easily understood by all practitioners working with children.  This is vitally 

important not just to prevent information being shared unlawfully but also to provide 

practitioners with the confidence to share information when it is necessary to protect 

children’s rights.  It will also reassure children and their parents and carers that 

information sharing decisions are being made in a transparent way.  Tools such as 

flowcharts and realistic examples should be used to improve understanding.   

As an office, we will continue to scrutinise this bill as it passes through parliament.  

We will also carefully assess the code of practice and any other accompanying 

guidance, when published, to ensure that it facilitates practices which are compliant 

with children’s rights.  

Megan Farr, Policy Officer 

Early and Effective Intervention (EEI) Practitioners Forum 

 
Submission of evidence from the Early and Effective Intervention (EEI) 
Practitioners Forum in response to the  Scottish Parliament's Education and 
Skills Committee seeking views on the Children and Young People 
(Information Sharing) (Scotland) Bill. 
The EEI Practitioners Forum is a collective of EEI practitioners and associated 
agencies involved in the delivery of EEI across Scotland with current attendees from 
Local Authorities, Police Scotland and Third Sector. The forum identifies issues and 
barriers to implementation and delivery of EEI with a focus on developing multi-
agency practice to ensure children are diverted from formal systems whilst 
responding to identified needs as appropriate in line with GIRFEC.  
 
Response 
Early and Effective Intervention (EEI) seeks to provide appropriate, proportionate 
and timely support to children 8-17 years at risk of or involved in offending behaviour 
and seeks to understand this behaviour within the holistic context of that child or 
young person’s world and respond proportionately. EEI forms an integral part of the 
Scottish Governments attempts to divert under 18s from formal statutory process as 
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far as possible and as appropriate as part of the Whole System Approach. Key to the 
function of EEI is strong multi-agency collaboration and working together to respond 
to children in an appropriate and proportionate manner by the right person, at the 
right time in the right way.  
 
The impact of the Named Person Service (NPS) has been significant in relation to 
existing EEI practice nationally and at local levels. The preparation for linking with 
NPS and subsequent uncertainty as to how these processes would interconnect was 
exacerbated by the delay of the full implementation of the CYPA 2014 and lack of 
clarity or understanding as to what this meant in practice. The proposed Information 
Sharing Bill or draft code of guidance has not alleviated this. There remains a need 
for clarifying the thresholds for sharing information in relation to well-being concerns 
and support for the professionals involved to develop robust understanding in 
relation to the legislation governing information sharing as this is not evident. This 
complex landscape of legislation requires to be translated through provision of 
examples, easily understood concepts and thresholds.  
 
A further concern related to the sharing of information as outlined is the question as 
to whom information should be shared with. Should this solely be for the NPS as 
within the EEI process this is highly likely to result in children failing to be diverted 
from formal systems and criminalised as a direct result of this. In order to address 
this unintended consequence a dual tracking process for children involved with the 
police and eligible for EEI consideration would allow sharing with NPS and the local 
EEI Co-ordinator or equivalent. However this does not resolve the initial challenge to 
understand what can be shared, when and with whom.  
 
In addition, the aspect of consent is not appropriately covered within the proposed 
legislative change whilst outlined within the draft code of guidance.  There is no 
clarity as to when consent or explicit consent is required and this may result in 
breaches of confidentiality and failure to take account of child rights and for their 
voice to be heard and their views sought. Further issues regarding consent relate to 
the age at which the DPA 1998 states that the individual child can provide consent , 
this being 12 years, though it is acknowledged this is to be measured against age 
and stage and capacity. A complication to this particularly in consideration of children 
involved in offending behaviour is the evidence that a significant proportion have an 
undiagnosed speech, language and communication needs that often times they have 
become adept at masking. This is concerning for the following the reasons. Who is 
making the assessment that a child over 12years and under 16 years has the 
capacity to make an informed decision as to what they are fully consenting to? What 
skills and knowledge does such a professional have to make such an assessment 
and in addition what is that individual professionals understanding of the matters 
they are seeking consent on as limitations to this will impact upon the information 
and explanation being provided to that child or young person. What action is 
permissible by law when a child or young person gives consent or explicit  consent 
and their parent/ guardian does not- which decision carries the greater weight and 
how is this measured against child’s rights? If a child is deemed to have the capacity 
from 12 years to provide appropriate consent does this mean that the parent/ 
guardian need not be informed?  
 



Agenda Item 3  ES/S5/17/21/3 

107 
 

Significant concerns relate to the skill of NPS and their ability to recognise that 
offending behaviour is a manifestation of need and what this may signify for that 
child. Then from this, their ability to understand the presenting need and what will 
support that child and their family to reduce that need and move away from further 
involvement in offending. Significant support is required for NPS to understand the 
SHANARRI indicators in relation to the wide range of needs a child may present, 
how these needs interact and can compound each other and that the manner in 
which a child presents may be masking the real need is vital. The understanding of 
how well-being concerns present across all systems in which a child interacts and 
lives is required, not just within one system, and what this means in the context of 
that child and their situation. Also when a well-being need may be masking a more 
serious concern of significant harm and become child protection.  
 
This response has been submitted on behalf of the EEI Practitioners Forum. 
Donna McEwan, Practice Development Advisor 
Centre for Youth & Criminal Justice 
University of Strathclyde, 
24 August 2017 
 

National Deaf Children’s Society Scotland 

 
1. Introduction 

 
The National Deaf Children’s Society (NDCS) is the leading charity in Scotland 
dedicated to creating a world without barriers for deaf children and young people. In 
Scotland, we have a dedicated team based in Glasgow led by Angela Bonomy, 
Director (Scotland & Northern Ireland). 
 
NDCS provides a dedicated Children and Family Support Service across the 
country. Our current early years project, Everyone Together, delivers family sign 
across specific geographical locations. We also commission research to inform the 
sector and provides training for professionals as well as running a programme of 
events and activities for deaf children and their families aimed at building skills and 
confidence.  
 

2. Context 
 
We welcome the introduction of a single point of contact, a Named Person generally, 
but only if there is common understanding about the role of that Named Person and 
that it and the information sharing provisions which accompany the service are 
adopted universally in every local authority. 
 
Information sharing and the assumption that Named Persons will be in a position to 
coordinate this information from across different services and act in the best interests 
of the child or young person will be crucial to them successfully completing their role. 
Information sharing across services is therefore crucial. However there is a need to 
address the technical and cultural barriers which often inhibit information sharing 
between statutory and non statutory services which can impact negatively on 
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services delivery. At the same time this must not threaten the balance of promoting 
children’s rights and wellbeing and infringe on their right to privacy.  
 
There is also the need to address the issue of parents’ empowerment and the 
importance of the home environment in advancing children and young people’s 
rights and wellbeing. A strong emphasis on how parents consent will be sought in 
terms of information sharing and how they will be enabled to become fully engaged 
in this process is fundamental. 
 

3. The Bill  
 
We broadly welcome the provisions of the Bill following the Supreme Court 
judgement on the information sharing provisions contained within the Children and 
Young People (Scotland) Act 2014. 
 
We note that provisions around obtaining consent from a child or young person is not 
contained on the face of the Bill but will be included within the Code of Practice. We 
recommend that consideration is given to including the provision of consent and the 
duty to inform a person that their information is going to be shared as part of the Bill. 
Please see our comments below on the issue of consent more generally.   

4. Code of Practice  
 
We note that the issues identified around information sharing by the Supreme Court 
are to be addressed by a Code of Practice (the Code) that will bring consistency, 
clarity and coherence to the practice of information sharing. Our view is that the 
illustrative Code in its current form is neither clear nor accessible to practitioners.  
 
Professionals will be tasked with carrying out a balancing exercise between 
competing areas of law to ascertain whether information can be lawfully shared. We 
view this as an exceptionally difficult task for individuals to carry out therefore clear 
and concise guidance will be essential. We recommend the Code is phrased in 
accessible language for professionals in outlining their duties under the Bill. It 
will also be vital to develop illustrative case studies to inform practitioners through 
real life examples.  
 

5. Consent  
 
Named Persons may be relying on the consent of a child when sharing information 
pertinent to the child’s wellbeing. It is therefore vital that children and young people 
understand what is involved in providing consent. Professionals will require more 
clarity on what amounts to consent than is currently provided for within the illustrative 
Code. It should be clear that when professionals are seeking consent from a child or 
young person that the consent should be informed and explicit. Consideration should 
also be given to the higher threshold of consent that will be implemented by the 
General Data Protection Regulations in May 2018. 
 
This will particularly be the case when seeking consent from an adult or young 
person with communication needs. It is fundamental that where a professional is 
seeking consent from someone who requires communication support that they 
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obtain the same clarity on whether or not consent has been given as they would do if 
the person did not require such support.  
 
The language and communication preferences of deaf children and young people 
varies considerably. This includes spoken English, British Sign Language (BSL), lip 
reading, Sign Supported English among others. Often the lack of awareness of these 
preferences can cause communication barriers for both deaf children and deaf 
parents. It is critical that high expectations of are placed in statute regarding 
ascertaining consent of every child and their families and that professionals are 
equipped to address the unique needs of those who are deaf. We recommend this 
is addressed in the Code and subsequent professional resources. 
 
We regard the Bill and Code of practice in their current form as lacking clarity around 
the sharing of information without consent. We are concerned that the complex 
proportionality exercise outlined for professionals to undertake in this regard may 
result in the unintended consequence of practitioners being reluctant to share 
information and to merely undertake the more limited duty to ‘consider’. To address 
this it will be important that practitioners are clear as to what considerations they 
should take into account.  
 

6. Wellbeing 
 
Assessing whether there is a wellbeing concern with a deaf child may be more 
complex given the additional factors which may impact this such as language 
development and communication preferences.  
 
Deaf children can easily become excluded within mainstream settings and require 
professionals to take a holistic and preventative approach to their wellbeing to 
reduce risks that this presents to their wellbeing. We are concerned that the current 
descriptions and examples of wellbeing do not fully support this preventative 
approach and may result in professionals having a continued focus on the more 
serious end of the wellbeing spectrum before they consider sharing information, such 
as a child protection issue.  
 
Often information seeking to be shared will be health orientated yet the Named 
Person may not be a health professional. This could present a challenge to them in 
deciding whether such information should be disclosed.  
 
We recommend that the Code explicitly includes the perspective of deaf or 
other disabled children through clear examples contained in an annexe. We 
would welcome the opportunity to support the development of these examples. We 
also recommend the Code highlights the need for professionals to take a 
rights based approach to identifying and addressing wellbeing needs through 
information sharing.  
 

7. Role of third sector 
 
We are concerned that there is no mention of Third Sector within the Code, 
particularly in relation to the assessment of wellbeing and obtaining consent. Despite 
the clear involvement of the Third Sector in developing and delivering targeted 
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interventions, it is unclear whether they are included in the definition of a service 
provider. Similarly, duties on Third Sector organisations (particularly those without 
commissioned agreements with statutory services) in relation to information sharing 
also need to be clarified. We recommend that the role of the Third Sector is more 
clearly defined within the document so that all partners take an active role in 
implementing the Act and promoting the wellbeing of every child. 
 

8. Training  

As well as a code that is fit for purpose, we recommend the information sharing 
duties are accompanied by extensive training in wellbeing and confidentiality among 
professionals in statutory services, to ensure a clear understanding of appropriate 
and relevant information to consider sharing. 
 
Lois Drake, Policy and Campaigns Officer 
 

Tymes (The Young ME Sufferers) Trust 

The Children and Young People (Information Sharing) (Scotland) Bill. 
1. On 28th July 2016 the UK Supreme Court ruled that the “information‐sharing provisions of 
Part 4 of the [Children and Young People (Scotland)] Act [2014] are incompatible with the 
rights of children, young persons and parents under article 8 of the ECHR because they are 
not “in accordance with the law”” and that these provisions were therefore “not within the 
legislative competence of the Scottish Parliament”. But the Supreme Court judgment 
contained much more than this single indictment of the GIRFEC legislation that the Scottish 
Parliament had seen fit to pass in to law. For those of us who welcomed the ruling from the 
five Supreme Court judges, it was hoped that this would provide an opportunity for 
Parliament to address all matters explored in the judgment but instead the Scottish 
Government has chosen to interpret the five judges in the narrowest terms possible. The 
Children and Young People (Information Sharing) Scotland Bill 2017 has been put before 
Parliament in an attempt to obey the letter of the law but it does not seek in any way to 
obey the spirit of the law as set down by the Supreme Court judgment. 
 
2. As identified by the UK Supreme Court, the background to the Children and Young People 
(Scotland) Act 2014 was underlain by the “shift away from intervention by public authorities 
after a risk to children’s and young people’s welfare had been identified, to an emphasis on 
early intervention to promote their wellbeing, understood as including all the factors that 
could affect their development” (Christian Institute v Lord Advocate [2016] UKSC 51, para 1). 
Yet, the 2017 Bill only concerns itself with the information sharing provision applicable to 
named persons once appointed. No attempt has been made to address the UK Supreme 
Court’s finding that “”Wellbeing” is not defined” (Christian Institute v Lord Advocate [2016] 
UKSC 51, para 16). Wellbeing remains a vague undefined concept under the 2017 Bill with 
the only guidance as to its meaning still offered by eight “factors which are known under the 
acronym SHANARRI” and are that “the child or young person is or would be: “safe, healthy, 
achieving, nurtured, active, respected, responsible and included”. As the ruling from the 
Supreme Court pointed out, “These factors are not themselves defined and in some cases 
are notably vague: for example, that the child or young person is “achieving” and 
“included”” (Christian Institute v Lord Advocate [2016] UKSC 51, para 16). No amendments 
or a legally robust definition in regards to either “wellbeing” or indeed to the eight 
SHANARRI factors have been provided through the proposed amendments to the named 
person legislation. Paragraph 17 of the Supreme Court judgment noted that “Section 33(2) 
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[of the 2014 Act] defines “wellbeing need” broadly: a child has a wellbeing need “if the 
child’s wellbeing is being, or is at risk of being, adversely affected by any matter.”” Section 
33(2) remains unchanged under the proposed amendments to the legislation. By not 
including a legally robust definition of “wellbeing” as the concept upon which the Named 
Person legislation is based, the ‘wellbeing assessment process’ will continue to be rooted in 
the subjective considerations of practitioners as to what they consider “appropriate”, not 
necessary, in order to “promote, support or safeguard the wellbeing of the child or young 
person” [The children & Young People (Scotland) Act 2014, Part 4, Section 19 (5)(a)]. This will 
lead to further families being subjected to erroneous and potentially harmful state 
intervention. 
3. The continuation, through the 2017 Bill, of subjective ‘wellbeing’ assessments, perpetuates 
the intolerable position of children and parents under the 2014 Act by which they are 
provided no protection or safeguards against ill‐judged use of named person powers. The 
Supreme Court put it very well when they stated that “There must be a risk that, in an 
individual case, parents will be given the impression that they must accept the advice or 
services which they are offered. Especially in pursuance of a child’s plan for targeted 
intervention under Part 5; and further that their failure to co‐operate with such a plan will be 
taken to be evidence of a risk of harm”. The five judges went on that “An assertion of such 
compulsion, whether express or implied, and an assessment of non‐co‐operation as evidence 
of such a risk could well amount to an interference with the right to respect for a family life 
which would require justification under article 8(2). Given the very wide scope of the 
concept of “wellbeing” and the SHANARRI factors, this might be difficult” (para 95). 
Therefore without a legally robust definition of such a vague expansive concept, legislation 
which uses “wellbeing” as its basis for operation cannot provide any clarity around what 
thresholds are being set in terms of intervention by the state. Without this, and without an 
independent complaints process parents and families will have no trust in the equitableness 
of any such legislation. In truth, as we have previously stated through consultation on this 
issue, there can be no equitable process through which families can seek justice when the 
legislation itself fundamentally devalues and diminishes the role of parents in the raising of 
their children. 
 
4 . The Supreme Court ruling stated the need to “emphasise the voluntary nature of the advice, 
information, support and help which are offered.” Yet there is nothing in the 2017 Bill to 
state in clear explicit and unambiguous terms the voluntary nature of the named person 
‘service’. Section 19 of the Children and Young People (Scotland) Act 2014 remains 
unchanged by the 2017 Bill and parents could still easily mistakenly believe that they have to 
accept and comply with the suggestions of a named person or, indeed, that any failure or 
refusal to comply or co‐operate with the named person may result in an escalation of 
intervention as too often occurs at present. The word ‘voluntary’ does not appear in the 
Children and Young People (Information Sharing) (Scotland) Bill 2017, nor does it appear in 
the accompanying documentation ‘the Code of Practice on information sharing under Parts 4 
and 5 of the Children and Young People (Scotland) Act 2014’ or the ‘Illustrative Version of the 
Children and Young People (Scotland) Act 2014’. It still remains the case that named persons 
act to fulfil their statutory functions where “the named person considers it to be appropriate 

in order to promote, support or safeguard the wellbeing of the child or young person”; this 
does not reflect a ‘voluntary’ scheme but rather one where the state dictates to parents and 
children what it views to be in their best interests. 
 
5. The Children and Young People (Information Sharing) Scotland Bill is solely intended to 
address the ruling by the UK Supreme Court regarding the information sharing provisions of 
Part 4 of the 2014 Act. Yet, the 2017 Bill still lacks that clarity clearly expected by the five 
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judges on the relationship between the information sharing provisions under Part 4 of the 
2014 Act and the demands placed upon named persons and practitioners in general through 
the Data Protection Act 1998. Furthermore, there is no clear reference to the reforms about 
to be introduced through the General Data Protection Regulation which is due to come in to 
force on 25th May 2018. 
 
6. The 2017 Act does not fully address the criticisms of the Supreme Court that more than one 
piece of legislation need to be read together in order to interpret the information sharing 
provisions in the 2014 Act. This raises the question of whether the changes are in accordance 
with the principles of legal certainty or the requirement to be in accordance with the law. 
 
7. The amendments proposed to the Children and Young People (Scotland) ACT 2014 through 
the Children and Young People (Information Sharing)(Scotland ) Bill 2017 still fail to follow 
the wording of the Data Protection Act 1998, the Data Protection Directive 95/46/EC and the 
General Data Protection Regulation which all refer to a necessity for disclosure of only 
relevant information. Instead the proposed amendments refer to a lower threshold of 
whether the information “could” in the opinion of the named person service provider, 
promote, support or safeguard the wellbeing of the child or young person. 
 
The Young ME Sufferers (Tymes) Trust maintains its objection to the named person/GIRFEC 
legislation on the fundamental basis of its failure to afford proper respect to the autonomy of the 
family and their right to a private and family life. The proposed amendments put forth by the 
Scottish Government through the Children and Young People (Information Sharing) (Scotland) Bill 
2017 do not address the main conclusion of the UK Supreme court judgment, in regards to the 
information‐sharing provisions of Part 4 of the 2014 Act. Nor does it even consider the criticisms and 
warnings made by the five judges in regards to intrusion by the state in to family life or the dangers 
of basing such legislation on an undefined vague concept. 
 
The proposed amendments to the Children and Young People (Scotland) Act 2014 contained in the 
Children and Young People (Information Sharing) (Scotland) Act 2017 do nothing to address the 
fundamental objection that many have to this legislation – that this places the state in every family 
in 
the country and undermines the position of parents in regards to their own children. It presumes 
that families will need the state to intervene and it presumes that such intervention is always either 
benign or helpful. This is not the case. The Young ME Sufferers (Tymes ) Trust can attest to the very 
damaging effects of erroneous unwarranted intervention by the state on both children and parents. 
 
We would like to be considered to give oral evidence to the Committee. 
Lesley Scott 
The Young ME Sufferers (Tymes) Trust, Scottish Officer 

Children’s Parliament  

 
About Children’s Parliament  
Children’s Parliament is Scotland’s centre of excellence for children’s participation 
and engagement. Through our projects, programmes and consultations we work with 
children, the adults who love and care for them, and the wider communities in which 
they live. We work across the domains of home, school and community. Our purpose 
is to promote understanding of, and commitment to, implementation of the rights of 
the child. We do this by helping children and adults to learn that rights-based 
relationships are built on the core idea of human dignity alongside empathy, 



Agenda Item 3  ES/S5/17/21/3 

113 
 

kindness and trust. We emphasise the need to address the needs and rights of 
children as distinct from young people or adults, but remind every individual citizen 
and Public Body that children’s rights are human rights.   
   
Background  
In 2012 Children’s Parliament consulted with children on the Scottish Government’s 
proposals set out in the Children and Young People Billi. This Bill set out ideas for 
taking forward an approach to children’s rights and services and once agreed would 
become the Children and Young People (Scotland) Act 2014.   
i Children’s Parliament consultation on the Children and Young People Bill 2012 
http://www.childrensparliament.org.uk/our-work/past-work/children-and-young-
people-bill/  
  
Children’s Parliament works creatively, using the child’s imagination and lived 
experience to make the complex comprehensible, fun and engaging. The starting 
point for the engagement process with children in 2012 was to find a way in to the 
range of issues presented in the Bill and so we started with the idea to think about 
Scotland as the best place to grow up. As a way of thinking about the proposals in 
the Bill, we imagined Scotland as a beautiful garden and each and every child as a 
unique and special plant, growing in that garden – with adults supporting and 
nurturing the child as they grow. In the course of the consultation, 107 children aged 
between 9 and 12 years old attended 2 full day workshops so that they had the time 
to talk and think about children’s lives and the adults who help them. The workshops 
took place in Angus, Edinburgh, Glasgow, Fife, Stirling and West Lothian. A ‘garden’ 
display, bringing together all the views of the children, was exhibited at the Scottish 
Government, Victoria Quay.  
 
What children said about Named Person and Child’s Plan  
We present children’s views here so that members of the Education and Skills 
Committee can decide whether the current Bill or proposed new legislation have yet 
ensured that both aspects are designed and delivered with children’s views (both 
positive and concerns) properly considered and addressed.   
  
On the Named Person provision:  
Children were provided with a very basic outline of the idea of Named Person, we 
wanted their views on the broad idea of such a role. Firstly, we asked children what 
they might need a ‘Named Person’ to do for them. In the 2012 consultation they said:  
  
• The named person needs to be someone you can go to – for children and parents.  

• It would have to be someone you know and they would have to know each child.   

• They would put you first.  

• They act quickly if you are in danger.  

• They try to fix what is happening.  

• They talk to me to find out if I am okay or have a worry, help you and care about 
you.   

• They visit where every child lives and talk to adults too.   

• They would be nice and not shouty; you can talk to them and they make you feel 
good about yourself.   

• They would protect you and make you happy and don’t let you be in trouble.   
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• They would check on you – check with you and with people who work with children.   

• They would side with you which would be good.   

• They would make sure children are clean and check you’ve got a happy 
environment.   

• They would keep an eye on developing skills.  

• They watch over children to make sure that they are happy, healthy and safe and 
get all their needs.   

• They could help people if they get stuck.   

• They would stop bullies, stop violence and stop us being exposed to drink.   

• They would help you to learn to take care of yourself.  

• They would have to be nice and kind and not scary.   

• They would fight for your rights.  
 
With this in mind, we also asked children what they thought might be difficult about 
doing the job of a Named Person and they said:   
  
• To listen, communicate, have the time, all at the one time.  

• It would be a hard job to do if you don’t learn about the child.   

• There is no point in picking someone you barely see.   

• You need to give guidance but try hard not to be bossy.  

• They might have other responsibilities and other things to do.  

• Finding out what children need and making sure they get resources.   

• It would need a lot of organisation.   

• There would be arguments and fights, so dealing with people who get upset or 
angry.   

• You would find out private things about the family.  
• Adults might refuse to talk to them about the children.   

• Adults might refuse to get the help they need.  

• You have to keep up with all the technology.   

• It would be a stressful job.   

• They would try to listen to the person’s problems but it might be tricky to solve the 
problem.   

• They would need to try to be patient and not shouty.   

• Everyone is so individual it would be difficult to look after everyone.   
 
One child summed up the challenges of the Named Person role like this: “If you have 
to make sure children are safe and they keep up everyone’s rights they’ll be very 
busy because there are a lot of people to look after”.                        
  
Children also talked about whether the Named Person should change for different 
ages of children. Some children thought the person should stay the same and be 
alongside the child as they grow and be someone they could learn to trust. Some 
children thought the person would need to change as they grew up because you 
have different needs as you grow, and because people change jobs.   
  
Some children asked whether or not the Named Person could be changed if “you 
didn’t like them or couldn’t get along with them”.   
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These views were shared with the Bill team, the current Committee may want to 
consider if enough consideration was given to many of the challenges the children 
identified.   
  
On the Child’s Plan provision  
Some of the children engaged in the 2012 consultation were involved with several 
support agencies, and so we talked with them about the idea of one Child’s Plan. 
Information sharing is of course a central issue here. Of course, many were already 
aware of Plans being made on their behalf.  Overall, most children thought it would 
be a good idea to have one Child’s Plan.  Reflecting on an experience of planning at 
the moment one child said: “Everyone was just getting in a muddle and we needed 
the plan to help each other”.  
  
Children said an important part of having a Plan would be that they have their say 
and that all the adults pay attention to it. Some quotes from children illustrate this 
further:   
  
• “Of course I want to have a say. I want to tell what I’m like, what I like and what kind 
of people I want to go with”.  
• “Yes, and make sure everyone knows how important the Plan is”.   
• “Yes, it helps teamwork to have one Plan”.   
• “Yes, there should be one Plan because if you did loads of plans you wouldn’t know 
which one to pick. Make sure it’s emailed to all the people that need to read it”.   
 
Children also said that if you have a Child’s Plan it can’t always stay the same, so it 
would need to change and grow with you as you got older and had your say too. One 
child said: “We would need to make the Plan grow. All the different adults would 
need to add their own bit and the child would give their ideas too”. 
 
Children decided the points listed below would need to be in place to make the 
Child’s Plan work – many relate to the child’s understanding and contribution. They 
said:  
  
• Stop adults shouting.   
• Plan talking times so that if things happen you can talk and it doesn’t boil over.   
• Make sure adults are not doing other things at the same time.   
• Have someone tell adults that they have to listen properly.   
• Have a worker (like from Who Cares?) who comes to your house and talks about 
what’s coming up.   
• Adults should have eye contact, sit beside the child.  
• Ask the parents and everybody to ask the children first. If parents or other people 
just ask first then you can have your say.   
• Consult children about Plans, meet with them and explain what their choices are.  
 
Comments on the new Information Sharing Bill and (illustrative) Code of 
Practice  
Children’s Parliament does not advocate or speak on behalf of children and so these 
limited comments are based on questions or concerns which are informed by the 
earlier 2012 consultation as well as current practice, we have not consulted again 
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with children.  
  
Firstly, the new legislation and supporting Code of Practice (with the illustrative draft 
in mind) must explicitly and throughout address the rights of the child to participate 
fully and have their views heard. Before addressing concerns about what has been 
provided it is worth remembering why children think adults do not adequately listen 
or involve them. From the 2012 consultation children were unanimous in their desire 
to be heard, but thought they were not when any one or more of these factors were 
in place:   
  
• Adults think children don’t understand.  

• Some adults can be stubborn but they do have to listen.   

• Adults think they know what’s right.   

• If you go to them too much, they stop listening.   

• Maybe they get bored. If children get into trouble all of the time people might stop 
listening to them.   

• Maybe they don’t want children involved in what they are talking about.   

• They don’t realise children have good ideas or they think the children won’t 
understand.   

• They think that if they were trying to tell the child something they didn’t like, then 
the child might make a big fuss and they think it’ll be a lot easier if adults just decide.   

• Some adults don’t want children to know what’s happening.  
 
Our first concern is with the illustrative Code of Practice when it talks about informing 
and seeking the consent of children and young people. Section 5 reads as follows:   
  
5.  Throughout this Code of Practice, reference is made to informing, and seeking 
the consent of, children and young people. In many cases a child will be too young 
or immature to understand the full implications of information sharing. Where a child 
or young person is too young or immature to have capacity to make their own 
decisions about these matters, reference to a child or young person should be taken 
to include reference to their parent.  The DPA provides that a child under the age of 
sixteen is deemed to have capacity to exercise any rights they have under the DPA, 
provided they have a general understanding of what it means to exercise those 
rights. A child of twelve years or more is presumed to be of sufficient age and 
maturity to have such understanding. You must therefore ensure that you consider 
whether the child or young person has the capacity to make their own decisions in 
relation to information sharing.  
  
While some of the problem with the age guide used may come from the DPA it is not 
acceptable to have an arbitrary cut off so that under 12s will likely be considered to 
lack maturity or capacity. Children’s Parliament works with children in middle 
childhood and – illustrated by the consultation we have referenced – children in the 
primary school years are perfectly capable of engaging with issues concerning their 
best interests. The Code of Practice as it stands is at risk of doubly discriminating 
against children with learning disabilities and give professionals permission to deem 
them incapable of being informed and having their say. It is surely the professional’s 
responsibility and role to engage children under 12 in ways that are appropriate to 
the child. We cannot support practices that disempower the vulnerable child further.   
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In terms of the Code of Practice section 22 which refers to the DPA principles, 
number 6 states (bold text our emphasis):   
  
6. When using personal information, you must respect the rights of the child or 
young person, and any other person to whom that information relates.    
  
This would surely suggest that the adults making decisions about information sharing 
actually know and understand what the rights of the child are. We would ask: Do 
they? What evidence is there that professional/adult duty-bearers actually know what 
the human rights of children are and how they must inform or guide their professional 
role? We already have an excellent piece of Guidance in place in terms of the 
Common Core of Skills and Knowledge and Understanding for the Children’s 
Workforceii which embeds the rights of the child in professional training and practice 
– yet few people know about it, particularly in the field of Schools/Education. If we fail 
to respect the rights of the child we fail to address the challenges about information 
sharing.   
  
The issue of consent is also important. In the illustrative guidance section 25 it states 
(bold text our emphasis):  
  
25. Often, you will obtain the consent of the person to who the information relates 
(commonly the child, young person or their parent), or explicit consent in the case of 
sensitive personal data, to the processing of the information. Consent must be 
active and informed. If you are relying on consent, you must ensure that those to 
whom the information relates, commonly the child or young person or their parent 
know what information sharing they are consenting to and understand the 
implications.  
  
Again, we must ask: What do professionals in the field of education, social work or 
3rd sector know and understand about the meaning of active and informed consent 
in work with children and young people? If the answer is little, what detailed 
guidance or training or support will be given to make this work in the best interest of 
the child?  
  
To conclude  
The illustrative Code of Practice does not provide clarity as to when or how to share 
information about children and young people. This may be explained by it being 
‘illustrative’ – but why are we commenting on (or dependent on) something that is 
only illustrative?   
  
The new Bill has repealed the requirement to “have regard to the views of the child 
or young person”iii and in doing so, to “take account of the child’s age and 
maturity”iv.  This requirement was introduced into the 2014 Act to ensure that “both 
the information holder and Named Person are far less likely to appear that they are 
infringing on the right to privacy, as decisions will be more inclusive and 
transparent”.v  No equivalent provisions have been included on the face of the new 
Bill. It is not enough to rely on a draft/illustrative Code of Practice to ensure that the 
views of children and young people are taken into account when sharing information 
about them.    
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As a human rights organisation, our final contribution has to be about the rights of 
the child. In the case of this Bill it is not acceptable to pass it through the Scottish 
Parliament when it relies on an unpublished Code of Practice to meet obligations to 
children's human rights. Across our 21 years of practice at Children’s Parliament 
children have told us that their rights as enshrined in the UNCRC should be the law, 
in full. The Scottish Parliament’s Equalities and Human Rights Committee has 
recently agreed this is required in their report on prejudice-based bullying. In the 
2012 consultation children also told us that the Government needs to talk to parents 
and other adults about children’s rights, so that everyone can work together for 
children. One child said: “The politicians should have a discussion to the parent and 
decide what’s better and then look after you and protect you forever and discuss 
children’s rights”.  
  
ii Common Core http://www.gov.scot/Publications/2012/06/5565   
iii 2014 Act.  Part 4, Section 26(5).  
iv 2014 Act.  Part 4, Section 26(6).  
v Pg. 11 Privacy Impact Assessment. See 
http://www.gov.scot/Resource/0044/00447626.pdf  
 

Befriending Networks 

We are responding in relation to the call for evidence regarding the above Bill.  
The Bill is to be welcomed in that it sets out to address issues with the approach to 
information-sharing highlighted by the Supreme Court judgement of 2016 in the 
Children and Young People (Scotland) Act 2014.    
We have always been in principle, supporters of the Named Person scheme and 
look forward to seeing the concerns around this area being addressed so that the 
service can be fully, confidently and consistently implemented for all of Scotland’s 
children and young people. Our hope is that this Bill if passed, will go a long way 
towards setting aside practitioner and public uncertainty around what information 
should be shared, while enhancing the practical consideration of children’s rights in 
adults working with them or their families.  
Comments on specific points of the Bill would be:  
  
1) Provision of information by and to named person service provider –   

(2) Where the outgoing service provider has omitted to share information about a 
child after applying the required tests, is this to be recorded by this service provider 
and for how long? And would this in itself pass a DPA test?  Would the omission, 
based on professional judgement by the outgoing service provider have an impact 
on the liability of the incoming service provider should a link emerge between non-
shared information and a subsequent significant negative impact on the wellbeing of 
the child in question? Would there be historical accountability for the professional 
judgements taken by the outgoing service providers?  
 
The overall wording around consideration of confidentiality and right to privacy under 
existing legislative frameworks is welcomed as it promotes children’s rights. 
However, there should be more clarity (perhaps in guidance documentation?) around 
how a distinction would be made around the Named Person service being ignorant 
of a wellbeing matter (failing in its intended aim) and where the wellbeing matter was 

http://www.gov.scot/Publications/2012/06/5565
http://www.gov.scot/Resource/0044/00447626.pdf
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known to one service provider, but not communicated to the next (the Named Person 
service working as expected) though the overall consequence for the child may be 
the same. This would provide clarity and reassurance for practitioners, which will 
contribute to them being more confident in their roles of supporting children. It will 
encourage due consideration of whether information should be shared under the 
tests outlined and limit reflexive over-sharing based on risk to reputation of 
withholding.  
 
(3) The wording of the consideration to be given around impact on a child’s wellbeing 
is welcomed as this changes the emphasis of the original Act, where the focus was 
about supporting the Named Person service function. The new approach sits more 
authentically within the principles of GIRFEC. The Bill would inherently make the Act 
more about the child and less about a service provided to the child.  
(4) The duty for a Code of Practice to be issued is welcomed in terms of the support 
it offers to both Named Person service providers and to those across different 
sectors who will need to consider information-sharing to the Named Person as part 
of their support for a child or young person. It is hoped that there will be broad 
consultation around the contents and style of this Code of Practice. While it would be 
wrong to ignore the complexities, it is to be strongly hoped that the finished 
document will provide clear guidance to front line practitioners, as well as to senior 
civil servants.   
 
While subsection 26B(5) seems to suggest this will be the case, to a lay person,  
subsections 26B(6)(7)(8) could be interpreted as implying that in moving from a draft 
to a final Code of Practice, the Scottish Government need only take into account 
comments on the draft made by Parliament and not any other source? Also, it could 
be read to suggest that the timeline of the process is: consult on content/style, draw 
up draft Code of Practice, have this scrutinised by Parliament only? It is hoped that 
this is the author misunderstanding, as wider scrutiny of the draft would be 
welcomed.       

Family and Parent Organisations  

Scottish Home Education Forum  

Response to the Children and Young People (Information Sharing) (Scotland) 
Bill by the Scottish Home Education Forum 
The Scottish Home Education Forum (established in 1999) is a busy peer support 
network of home educators, whose large and diverse membership is drawn from 
every local authority area in Scotland and whose collective knowledge, experience 
and expertise ensures that families who have opted for, or are considering, 
‘education by other means’ have access to reliable information and support, as well 
as signposting to local groups and specialist resources.  
 
The forum monitors policy and legislation which affects, or may affect, home 
education in Scotland, including developments in other parts of the UK, and takes a 
proactive stance in defending children’s rights and parents’ responsibilities in relation 
to education, care and welfare issues.  
Home educators were among the first to identify legal problems with the Children 
and Young People (Scotland) Bill, with specific reference to the overarching human 
rights and data protection legislation with which the devolved Holyrood 
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administration is bound to comply. We had regularly raised concerns over local 
authorities’ misrepresentation and misapplication of the legal framework pertaining to 
home education and our members had reported increasing misuse of their personal 
data as a result of implementation of the GIRFEC policy (which lacked statutory 
foundation), and the premature ultra vires  operation of named person schemes that 
sanctioned the misuse.  
Our concerns had been robustly expressed, and summarily dismissed, during the 
passage of the 2014 Act. We subsequently supported the judicial review and joined 
the coalition of interests that opposed the legislation, sharing the evidence we had 
accumulated over 15+ years of following UK ‘early intervention’ policy, which had 
derived not from case reviews of the tragic deaths of children, as had been claimed, 
but from the UK government’s 2002 policy document, Privacy and Data Sharing: the 
way forward for public services.  
 
This aimed to progress “joined-up and responsive services” which required agencies 
to share information in order to “identify and support children at risk of social 
exclusion” (as defined by government) and “provide the support they need to keep 
them on track” (as also defined by government).  Tony Benn later hit out at his own 
government’s policy, describing it as “eugenics, the sort of thing Hitler talked about”. 
Human rights campaigners and the UK ICO meanwhile opposed it as an 
infringement of citizens’ civil liberties which would also, inevitably, place the most 
vulnerable children at greater risk.  
 
Scottish ministers were sent a briefing paper (originally submitted by home 
educators to the CME steering group) highlighting the dangers under England’s 
Every Child Matters policy (the blueprint for GIRFEC) of universal surveillance and 
children’s databases such as ContactPoint, which had become mired in controversy 
due to human rights and data protection problems.  
These same dangers applied to GIRFEC, but remained unaddressed in the 2014 
‘enabling’ Act,  which was passed without adequate scrutiny or any meaningful 
debate as to its implications for children’s and families’ civil liberties. It also left 
concerned constituents unrepresented by elected members and let down public and 
third sector organisations who promoted (and in many cases still support) the 
opportunistic, unlawful breaching of privacy on the flimsiest of grounds, thereby 
condoning arbitrary interference in families’ lives via routine non-consensual data 
processing and intervention below the established legal threshold (risk of significant 
harm).  
 
Our forum also directly questioned the legality of ‘advice’ co-produced by the 
GIRFEC team and assistant Scottish ICO in April 2013, which effectively changed 
the law (on reserved matters, without reference to parliament) by lowering the 
threshold to a statutorily undefined risk (or potential risk) to the nebulous notion of 
‘wellbeing’. This was a gross error of understanding of the use of public bodies’ 
statutory ‘wellbeing powers’ which are subject to the limiting provisions of the Human 
Rights Act.  
 
It also came just weeks after a binding English judgment maintained the significant 
harm (child protection) threshold and awarded damages to parents whose rights had 
been infringed by Haringey Council. In short, that case established that ‘early 
intervention’ measures required consent in the absence of ‘necessity’ to protect a 

https://ntouk.files.wordpress.com/2015/06/privacy-and-data-sharing-the-way-forward-for-public-services-2002.pdf
https://ntouk.files.wordpress.com/2015/06/privacy-and-data-sharing-the-way-forward-for-public-services-2002.pdf
https://leahurst66.files.wordpress.com/2017/08/090122-sh-cme-briefing-paper.docx
https://leahurst66.files.wordpress.com/2017/02/130408-cpp-ico-info-sharing-v2-1.docx
http://www.bailii.org/ew/cases/EWHC/Admin/2013/416.html


Agenda Item 3  ES/S5/17/21/3 

121 
 

child’s vital interests. ‘Wellbeing’ concerns without evidence of significant harm, or 
the likelihood thereof (as assessed by trained social workers, not box-ticking 
amateurs), were not a valid way to circumvent data protection and Article 8 rights. 
This point was highlighted during the passage of the 2014 Act by Allan Norman, the 
lawyer who had acted for the Haringey parents, in a submission on behalf of a home 
education charity in which he accurately identified the deficient provisions that would 
later be struck down by the Supreme Court.  
 
The court ruling essentially nullified the assistant Scottish ICO’s information sharing 
advice which had become embedded in public policy from 2013 without any 
independent legal or parliamentary scrutiny. It directly contradicted longstanding UK 
ICO advice that had specifically warned against the blurring of information-sharing 
boundaries between child protection and lower-level concerns. The current bill also 
fails in this regard.  
 
Similar debates had already been held in England on the threats to children’s and 
families’ rights posed by databases like ContactPoint, which was abolished in 2010 
after a hard-fought campaign by children’s rights groups, including ARCH (with which 
our forum was closely allied), leading social workers, lawyers, academics, data 
protection experts and network security advisors.  
 
Children with additional needs are disproportionately represented in home education 
community networks as many have been denied their right to education in schools 
and any effective right to redress. Families also home educate due to bullying, 
severe school anxiety and other school-related issues, while a growing number cite 
falling academic standards under the CfE, testing, GIRFEC outcomes and a 
preoccupation with intrusion into family life as reasons to reject schooling and, 
increasingly, other optional services such as health visiting.  
 
The 2014 Act had the effect of eroding the already fragile trust in public and third 
sector services and has contributed to growing disengagement and resentment 
among parents and young people with genuine concerns, lived experiences and 
fully-documented evidence of services’ over-reach.  
 
A plethora of ill-informed, intemperate and discriminatory comments by proponents 
of SHANARRI-engineered childhoods for all, including some elected members and 
heads of public services, have also betrayed an apparently widespread belief that 
human rights should only apply to those holding ‘approved’ views, rather than being 
universal in nature..  
 
The Supreme Court judgment underlined the same problem with the legislation that 
forum members  had repeatedly raised with elected members and service providers, 
namely that their personal data was routinely being processed without their 
knowledge or consent. Moreover it was being used to undermine their legitimate 
parenting decisions as members of a minority group with strongly held convictions 
and philosophies of education which often profoundly differ from those of the state, 
its agencies and contractors.  
 
These rights are enshrined in law and were directly referenced in the court ruling, but 
families had already been subjected to unwanted interventions (including the ‘arrest’ 

http://www.home-education.biz/wp-content/uploads/2016/08/Allan-Norman-Submissions-on-GIRFEC-final.pdf
http://www.statewatch.org/news/2006/nov/uk-childrens-database-report.pdf
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of school-age children going about their lawful business and repeated referrals to 
social work services for declining home visits or interrogations by health visitors). 
Meanwhile, services they had identified as being appropriate or necessary for their 
children were being withheld, or only made available on condition that they submitted 
to unreasonable demands. 
 
Our forum considers that this bill does not address the fundamental problems raised 
by the Supreme Court ruling, but our members were excluded from participating in 
the ‘intense engagement’ that preceded its introduction, presumably because our 
stated position does not concur with that of ‘preferred’ stakeholders. We must 
therefore work from the assumption that our evidence of continuing failure to address 
the fundamental issues raised by the judgment will again be ignored.  
However, our members take comfort from the fact that the law, as upheld by the 
UK’s highest court, affords protection from arbitrary interference by state agencies 
seeking to enforce compliance with ‘wellbeing’ pathways and outcomes, no matter 
what the parliament proceeds to enact.  
 
This bill is essentially superfluous in that the overarching legislative framework – now 
definitively interpreted in a binding judgment - has painted government policy into a 
corner where consent will be a prerequisite for wellbeing-driven data processing in 
the absence of justifiable, evidenced child protection concerns. 
We would draw the committee’s attention to comments on the bill by Allan Norman 
who accurately predicted that the 2014 Act would not survive a legal challenge on 
human rights and data protection grounds. He believes this latest legislative attempt 
does not meet the tests set by the Supreme Court and will also be liable to 
challenge.  
 
Overall, we consider the bill to be a wasted opportunity to ‘get it right’ and embed the 
established legal threshold (risk of significant harm) into primary legislation, along 
with a statutory requirement for prior consent to be obtained before personal data is 
processed beyond strict necessity (including its collection, sharing, storage and 
deletion), preferably including an opt-in (not opt-out) to the widely-despised named 
person scheme. 
 
‘Wellbeing’ lacks (and indeed defies) statutory definition, with the supposed 
indicators of its presence or otherwise being described by judges as “notably vague”. 
The government’s preferred notion of wellbeing, which is far from universally 
accepted, is outcome-based rather than rights-based (and does not derive from the 
UNCRC, as has been claimed), leaving it open to highly subjective, value-laden 
interpretation by uninvited strangers intruding into children’s, parents’ and associated 
others’ private lives.  
 
Data subjects (children and parents) must be able to prohibit the processing of 
information about themselves and third parties if they so choose, and any 
assessment of ‘wellbeing’ that is measured against the state’s desired outcomes 
must be fully consent based, including the covert data collection activities conducted 
in schools where children are a captive, malleable and essentially subservient 
audience.  
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A Code of Practice is not a substitute for primary legislation, which demands 
precision so that citizens are afforded protection from abuse and suitable statutory 
safeguards to ensure access to justice in the event of over-reach. The bill and 
accompanying illustrative code appear to be an attempt to circumvent the court 
ruling by simply restating the primacy of overarching legislation while shifting 
responsibility (and blame) on to individual practitioners who are unlikely to have a 
grasp of the interface between human rights and data protection laws, let alone the 
concept of proportionality (which the GIRFEC information sharing lead struggled to 
explain on national radio).  

The code expects that practitioners will all quickly become legal experts as they will 
have to document their ‘balancing’ calculations and show justification for every case 
in which they decide to process private information without the prior consent of the 
relevant data subjects (including ‘collateral’ third parties who happen to be 
tangentially associated with a child).  

The resource implications are self-evident, and vulnerable children will 
unquestionably be placed at greater risk due to the deliberately blurred boundaries 
and delays that have been built in to the bill. Meanwhile, children services (including 
schools) can expect to be inundated with regular subject access requests, 
complaints and challenges to any non-consensual data gathering or sharing.  

Presuming consent and/or obtaining it by coercion or misrepresentation (also known 
as ‘data rape’) will offer no defence, and the court ruling (para 95) made it clear that 
any advice and services may be declined by parents and/or young people; 
moreover, they should suffer no detriment as a result of non-engagement (of which 
we have ample recorded evidence).  

As Allan Norman has previously noted; practitioners will be “damned if they don’t 
share information when they should, and damned if they do when they shouldn’t”.  
Under data protection legislation, soon to be strengthened by the GDPR, 
‘processing’ is the regulated activity, which means that, from collection through 
sharing to deletion, consent must be obtained unless the processing is ‘necessary’ to 
protect vital interests and is in accordance with the law.  
 
While the promotion of the state’s own idea of wellbeing might be afforded the 
benefit of the doubt as being benign in intention, the court held that it is not an aim 
which can override the need for consent under Article 8(2) of the ECHR, so parents 
and children must be able to prohibit the use of subjective ‘wellbeing’ data and 
prevent fishing expeditions into their private family lives by named persons and 
‘partners’ on frolics of their own.  
 
Failure to build the requirement for consent into primary legislation will have the 
effect of discouraging disclosure of personal information and limiting families’ 
engagement with health and other services due to concerns about excessive data 
processing. Children and young people will be especially reluctant to use confidential 
services if they have no control over who can access their most sensitive 
information. 
 
Our forum receives numerous reports from parents about health visitors, nurseries, 
schools and third sector agencies using ‘wellbeing wheels’ and indicators to 
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indoctrinate children into accepting the validity of government outcomes on all 
aspects of their lives, which essentially infringes children’s rights to privacy and self-
determination as sovereign human beings. Children do not belong to the state, but to 
themselves, and parents are presumed to give effect to their rights within the family 
until they have capacity to make their own informed decisions.  
 
It is misguided to mandate one true ‘universal pathway’ to ‘wellbeing’ and ‘getting it 
right’ when ‘wellbeing’, ‘it’ and ‘right’ have all been pre-determined by the state and 
are not open to debate or challenge. If, as is claimed, the aim of this legislation is to 
give effect to children’s rights under the UNCRC, imposing state-dictated wellbeing 
outcomes does the polar opposite.  
 
Another crucial omission from the bill is its failure to provide any statutory means of 
access to justice which is both independent and affordable. Current complaints 
processes and redress mechanisms are unfit for purpose and some are 
demonstrably partial, with judicial review being largely inaccessible on cost grounds, 
especially in the absence of class action in Scotland.  
 
As with employment tribunal fees, which the Supreme Court recently ruled to be an 
unacceptable barrier to accessing justice, the cost of judicial review must surely also 
be considered an unfair obstacle for the average citizen. Public services which 
misrepresent the law and/or act beyond their powers must be held to account, and 
be seen to be held to account, if public confidence is to be restored. This bill has 
missed an opportunity to remedy that deficit.  
 
The named person as a single point of contact on a purely voluntary basis (“don’t call 
us, we’ll call you”) has never been contentious, albeit requested services are often 
denied or unavailable due to resource constraints and/or lack of respect for parents’ 
unique insight and understanding of their own children’s needs. Indeed home 
educators have previously had to submit FOI requests to identify the council contacts 
who deal with home education issues, since little regard is paid to statutory guidance 
which requires accurate information and a named contact to be made available to 
them.  
 
Allocated ‘named persons’ (if they can be identified) are generally ignorant of the law 
and often voice personal prejudices against home education (which has equal legal 
status to council schooling and needs no permission because the choice and 
provision of education is a parental responsibility). Some (but by no means all) have 
created problems for families who reject the CfE/GIRFEC outcome-based approach 
to education in favour of autonomous learning or unschooling, those who do not 
subscribe to the school-at-home approach, and even those who do where their 
perceived socio-economic status is not in line with middle class professionals’ 
expectations.  
 
Vexatious referrals to the children’s reporter or social work services are commonly-
used tactics when parents exercise their rights, only to be labelled as ‘hostile’ or 
‘non-engaging’ and therefore a ‘risk’ to their child’s ‘wellbeing’. Disregard for the law 
and children’s rights is overt among council-allocated ‘named persons’, many of 
whom seek to impose their own ideas of how children should be educated and how 
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their ‘wellbeing’ should be safeguarded, when their role is in fact limited to taking 
prescribed actions in the event of parental failure. 
 
Our forum members have regularly reported incidences of ‘named person’ 
gatekeepers preventing access to services, imposing unreasonable and unlawful 
conditions and/or forcing unwanted services on families. Along with intrusive 
snooping, a culture of bullying has become so ingrained that our members are 
advised to keep all communications in writing, to record all conversations, to disclose 
minimal personal information, to withhold or withdraw consent for records to be 
shared, and to submit regular subject access requests to each and every agency 
they have dealt with.  
 
We have no reason to believe this bill will do anything to help rebuild the trust and 
confidence that has been lost as a result of the government’s determination to cling 
to the wreckage of a discredited policy and force it on families who are 
philosophically opposed to it (nearly 37,000 Scots at the last count). Scottish 
ministers have made no more a case for its necessity or proportionality than has 
been made by UK ministers for the snoopers’ charter, which is also the subject of a 
human rights challenge and which, for the record, is also opposed by our forum. 
As MSPs consider this bill and accompanying code of practice, they may wish to 
reflect on the counsel of Lyndon B. Johnson: 
“You do not examine legislation in the light of the benefits it will convey if properly 
administered, but in the light of the wrongs it would do and the harms it would cause 
if improperly administered.” 
 
Many wrongs have already been perpetrated by wolves in wellbeing clothing and 
families deserve far better than this flawed attempt at ‘putting it right’.  
Having been excluded from the restricted stakeholder ‘engagement’ exercise, the 
Scottish Home Education Forum is willing to provide oral evidence to the committee 
based on our specialist knowledge and extensive research in this area.  
 
Scottish Home Education Forum 
August 2017 
 

Families Outside 

August 2017 
1. Introduction 
 
1.1 Families Outside is a national independent charity that works on behalf of 
children and families affected by imprisonment in Scotland. We do this through 
provision of a national freephone helpline for families and for the professionals who 
work with them, as well as through face-to-face support, delivery of training, and 
development of policy and practice. Children and young people are central to our 
work, as the impact of a family member’s imprisonment equates with bereavement 
and increases a child’s risk of poverty, failure in school, victimisation, mental health 
issues, and subsequent offending, among other risks.   
 
1.2 Families Outside welcomes the compatibility with the Data Protection Act in 
relation to information sharing highlighted in the Children and Young People 
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(Information Sharing) (Scotland) Bill. However, the Bill raises some fundamental 
questions for our work that require clarification. We are happy to discuss these 
concerns in more detail, should the Committee require additional information. 
 
2. Criminal Justice (Scotland) Act 2016 
 
2.1 Paragraphs 2 and 3 of section 107 of the Criminal Justice (Scotland) Act 2016 
states that, when someone goes to prison, Scottish Ministers must ensure that the 
person is asked about any children they have, and that Ministers must share this 
information with the service provider. Paragraph 4 further requires the service 
provider to be notified of the identity of any other children.  
 
2.2 The requirement in the legislation to share information about a parent’s 
imprisonment with the child’s Named Person stemmed from evidence gathered in a 
Private Member’s Bill from Mary Fee MSP. 74  This evidence included 
acknowledgment that the Named Person was well-placed to assess the likely impact 
on a child when a parent goes to prison and to provide or arrange support 
accordingly, whereas prison staff and other justice professionals – who would have 
relatively limited (if any) contact with the rest of the family - were not best suited to 
make such an assessment. The legislation therefore imposed a requirement on 
Scottish Ministers to share information about a parent’s imprisonment so that the 
Named Person could use this information to determine the appropriate response, or 
indeed whether a response were needed. 
 
2.3 At first glance, this mandatory requirement in the Criminal Justice (Scotland) 
Act 2016 to share information with the Named Person appears to be incompatible 
with the revised provisions in the Children and Young People (Information Sharing) 
(Scotland) Bill. It also contradicts the spirit of the change to sections 23 and 26 of the 
Children & Young People (Scotland) Act 2014, no longer to impose duties to share 
information. The question is whether a parent’s imprisonment qualifies under section 
26, paragraph 3 as information that could “promote, support or safeguard the 
wellbeing of the child or young person” and therefore passes the “wellbeing test” 
conferred in sections 23 and 26. 
 
3. The particular case of children with a family member in prison 
 
3.1 Imprisonment of a household member is one of ten Adverse Childhood 
Experiences (ACEs) known to have long-term negative effects on health and 
wellbeing.75 The short-term, immediate impact of a family member’s imprisonment – 
the loss of income, risk to housing, possible change in carer necessitating a change 
of school, victimisation from others, vilification in the press, the traumatic and sudden 
loss of a family member akin to bereavement but without support – is enough to 
cause concern for a child’s wellbeing. Despite this, no agency has responsibility for 
the wellbeing of children as a whole who experience this. No one currently asks 

                                            
74

 Support for Children (impact of parental imprisonment) (Scotland) Bill, 2015; consultation 
responses available at http://www.parliament.scot/S4_MembersBills/20150907SummaryFinal.pdf 
 
75

 http://www.healthscotland.scot/media/1448/tackling-the-attainment-gap-by-preventing-and-
responding-to-adverse-childhood-experiences_english.pdf  

http://www.healthscotland.scot/media/1448/tackling-the-attainment-gap-by-preventing-and-responding-to-adverse-childhood-experiences_english.pdf
http://www.healthscotland.scot/media/1448/tackling-the-attainment-gap-by-preventing-and-responding-to-adverse-childhood-experiences_english.pdf
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about them on a systematic basis, and no local authority can provide definitive 
information about how many children in their area have experience of a family 
member in prison. 
 
3.2 The consequences of a household member’s imprisonment, despite being an 
ACE, do not necessarily make them a child protection issue. It does however make 
them a potential wellbeing issue. Justice professionals are not best placed to assess 
whether a person’s imprisonment is likely to be detrimental to a child’s wellbeing. 
They would therefore need to share the information with someone in a position to 
make that assessment. 
 
3.3 A number of questions arise regarding how or if this information should be 
shared. Justice professionals in a position to gather and share this information may 
struggle 1) to elicit enough information from the person in prison to identify the 
relevant Named Person (many of whom have significant trust issues and will not be 
keen to share detailed information about their children to a state authority), and 2) to 
contact the child for consent. Further, ownership of the information in order to obtain 
consent is not clear. 
 
 
4. Whose information is it? 
 
4.1 Our understanding is that decisions in court are technically a matter of public 
record, and cases are often reported in the press. The fact of someone’s 
imprisonment is therefore information that is likely to be publically available.  
 
4.2 This does not mean, however, that someone in prison, or their family, would 
wish to share this information with others. The stigma of imprisonment remains 
considerable, and families often work hard to keep the fact of the imprisonment from 
others – often especially from their children. Research consistently shows that 
children cope better when they know the truth (in age-appropriate terms) about their 
family member’s imprisonment, 76  so that they can ask questions and receive 
information and support. The difficulty is that parents and carers commonly withhold 
this information, with the best of intentions but possibly contrary to the child’s best 
interest. Again, the Named Person is well placed to assess the likely impact of a 
family member’s imprisonment on a child, and to discuss this with the remaining 
family. 
 
4.3 An important question about the sharing of information with the Named 
Person in this case is whether the information belongs to the person in prison, or 
whether the information also belongs to the child. Imprisonment of an adult is 
information about the adult rather than about a child, but it is information that may 
affect a child. Article 2 of the UN Convention on the Rights of the Child prevents a 
child being discriminated against on the basis of the status of the parent, but the fact 

                                            

76
 See for example Jones, A., Gallagher, B., Manby, M., Robertson, O., Schützwohl, M., Berman, 

A.H., Hirschfield, A., Ayre , L., Urban, M. and Sharratt, K. (2013) COPING: Children of Prisoners, 
Interventions & Mitigations to Strengthen Mental Health. 

http://www.hud.ac.uk/research/researchcentres/acc/projects/coping-children-of-prisoners/ 
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of a parent’s imprisonment is information pertaining to that child, and potentially to 
the child’s wellbeing. So, who is the “data subject” who needs to give consent to the 
processing of the information? 
 
4.4 The question of ownership of data is not specific to children of prisoners. 
Children of prisoners do however provide an important test case for how information 
sharing under the Bill might work. Professionals in the adult justice system are 
unlikely to consider, or to be in a position to determine, whether a child requires a 
child’s plan as a result of a family member’s imprisonment.77 If they did, they would 
need to consult with the Named Person – by definition requiring the sharing of 
information about the person’s imprisonment. With the impact of imprisonment so 
serious as to qualify as an Adverse Childhood Experience, ignoring the fact that 
someone has a child is not an acceptable way around this.  
 
5. Conclusion 
5.1 As an organisation with a very specific remit in relation to children and families 
affected by imprisonment, we recognise that our evidence is similarly specific. In 
saying this, the broader principles and concerns around the sharing of information 
are particularly pertinent to this group, with the question of ownership of data and 
challenges around consent at the fore. 
 
5.2 With so much potentially at risk when the wellbeing needs of children affected 
by imprisonment are missed, Families Outside is keen to support the Committee, 
alongside the Scottish Government, to identify a way forward that ensures the best 
interests of children with the least possible interference with their (and their family’s) 
right to privacy. We commend the subject of children of prisoners as a test case for 
this discussion. 
 
5.3 We appreciate the opportunity to comment and are happy to engage in further 
discussion where this would be helpful. 
 
Prof Nancy Loucks OBE 
Chief Executive 
Families Outside 
 
1 The Scottish Court Service is not a listed authority under the terms of the Children 
& Young People (Scotland) Act 2014. However, Police Scotland and the Scottish 
Prison Service are. 
 

Scottish Parent Teacher Council  

Submission to the Education and Skills Committee, Scottish Parliament  
 Children and Young People (Information Sharing) (Scotland) Bill  
 Scottish Parent Teacher Council  
  
SPTC is delighted to respond to the call for evidence from the Parliament’s 
Education and Skills Committee on the subject of the Children and Young People 
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(Information Sharing) (Scotland) Bill.   
SPTC is a long-standing independent parents group and a registered charity which 
provides support to parents and carers all over Scotland. We provide membership 
services to individual Parent Councils and PTAs, as well as offering advice and 
information to individual parents who have concerns about any aspect of the 
education of their child, or the wider education system. We support education 
professionals in developing their skills and understanding around effective 
partnership working with families and the wider community.  
 
1. Background  
SPTC has taken a stance against the Named Person provision in the Children and 
Young People’s Act since the proposals first emerged some years ago. Our 
perspective was that the provision undermined the role of parents and would have a 
negative impact on the relationship between families and those professionals who 
work with them: without trust  between families and professionals, services and 
supports for families do not work effectively and have the desired outcomes for 
children and young people.  
In short, the Children and Young People’s Act stopped being for parents and started 
being about them and thus not only became unworkable but also, in the Supreme 
Court last year, was identified as being unlawful.  
  
2. Key issues  
There were a number of key issues which arose out of the Supreme Court’s ruling: 
the way in which the Act breached individual rights relating to Data Protection, 
European Convention on Human Rights and confidentiality; the adoption of 
‘wellbeing’ as a term within the legislation; the need to ensure parents were made 
fully aware of the voluntary nature of the scheme, and that not engaging with the 
service would not be seen by professionals as a risk factor.  
  
3. Overview of the Bill 
On reading the Bill and associated papers, including the Illustrative Draft Code of 
Practice for practitioners, and having read various commentaries also, various 
aspects of the Bill cause concern for SPTC:  
- The concept of ‘wellbeing’ is still a feature and remains ill defined. The subjective 
nature of decisions made around ‘wellbeing’ therefore continues to worry us.   
- In a large number of cases the Act refers to the sharing of data where this could 
benefit the wellbeing of a child or young person. This appears both soft and, again, 
open to interpretation. We believe the Bill should clearly identify that information 
should be considered for sharing only where it is necessary to benefit the wellbeing. 
This clearly places the requirement on professionals to be crystal clear that sharing 
of information is only permissible where there is a risk of harm to a child.  
- While it is mentioned that the service is voluntary, it is not front and centre of the 
Bill, which it should be.   
- Informed consent to information sharing will become law in 2018: all those 
professionals working as and with the Named Person service will be required to wipe 
from their memories the provision in the CYP Act which placed a duty on them to 
share information, and replace that with an approach which is all about partnership,  
agreement and consent. The draft guidance and associated documents hint at this 
shift. In our view the message requires to be much more clearly enunciated and will 
have to be the focus of all communication with both professionals and families if this 
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Bill is to be successful.   
- Any statutory guidance will have to reflect all of the above. In particular the 
legislation regarding Data Protection which comes into force in 2018 and requires 
informed consent for the sharing of personal data places a very significant restriction 
on professionals in their work with families and what they will be able to do with their 
data. The draft indicative guidance provided by Government attempts to interpret the 
various pieces of legislation which professionals must work within: this is extremely 
complicated and is a potential minefield.  
- We believe the Bill and any Guidance require to be much clearer on the duties of 
data controllers and the decision making process which is required if consideration is 
being given to data sharing without consent.  
  
4. Conclusion  
The passage of the Children and Young People’s Act has been a bruising and 
damaging one for Government and lead to a great deal of confusion and concern for 
families and professionals alike. Most critically it is undermined trust between 
families and those who are in roles which should provide help and support where it is 
needed.  
 We have always recognised that the intention of the Act was a benign one, but that 
it lost its way in the drafting of the Named Person service. A good deal of damage 
has been done however, and Government will have to work hard in the Bill and in 
any Guidance to remedy the situation.   
The crucial role of parents in supporting and advocating for their children needs to be 
applauded: they have that role round the clock, 7 days a week and they deserve to 
be recognised and respected. Family circumstances – poverty, ill health for example 
– do not change that critical role, but do make it more difficult, and that is where 
some families may ask for help.   
The very small number of families who harm or abuse their children are those where 
professionals should use the power they (already) have to ensure that children are 
protected from harm.  
  
SPTC would welcome the opportunity to take part in planned evidence sessions.  
Eileen Prior  
Executive Director  
23.8.17  
 

Families Need Fathers Scotland 

 
Introduction 

Families Need Families Scotland aims to support individuals who have come up 
against difficulties in securing or maintaining meaningful parenting time with their 
children after separation. We also seek to raise broader awareness of the 
institutional obstacles that often act to make conflicts worse rather than better,  not 
just for the fathers (and other extended family members) involved but above all for 
the children of the relationship.  

FNF Scotland grew out of the UK Families Need Fathers organisation which always 
had individual members in Scotland since it was founded in 1974. Project funding 
was provided in 2009 by the Equality and Human Rights Commission to ascertain 
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the demand for a separate Scottish organisation. FNF Scotland was separately 
constituted as a charity in 2011 though still retains a relationship with FNF in 
England and FNF Cymru in Wales. 

FNF Scotland isn’t a father’s rights organisation. The majority of those who contact 
us are non-resident fathers but a significant proportion of our requests for help and 
information and who attend monthly group meetings are new partners, aunts/uncles, 
grandparents and some mothers. The number of contacts has grown steadily and 
has exceeded 3,500 in the current year from just under 900 individuals. 

Submission on Children and Young People (Information Sharing) (Scotland) 
Bill 

FNF Scotland has taken an agnostic attitude to the Named Person scheme - 
accepting the good faith behind the proposal while acknowledging that some of its 
crucial concepts such as ‘wellbeing’ remain inherently subjective and potentially 
troublesome.  
 
It is therefore difficult to foresee, even as amended, that the named person 
provisions will usher in a consistency of practice across Scotland. When applied well, 
sensitively and constructively they may well be of assistance to a child and his/her 
family but there will be no guarantee in the hurly burly of daily practice in every 
corner of the land. 
 
Our submission focuses on issues of ambiguity and lack of clarity in some of the 
wording of the indicative draft guidance against which the Bill should be read.  
 
The Guidance itself must be read against the Policy Memorandum which invokes the 
GIRFEC approach to Getting It Right For Every Child. 
 
In fact we have raised these issues in each of our previous submissions in 
connection with the legislation over the years. It is disappointing that we have to 
raise them again at this 11th hour. 
First, what is meant by parent?   We understand that for children attending school 
the underpinning definition will be the broad one set out in the 1980 Education Act, 
recognising the status of both biological parents. 
 
However, the indicative draft guidance fudges the issue in several places, referring 
to “their parents”. It will need to be clear to the Named Person whether that means 
"a ‘named’ parent", "either parent" or "both parents". 
 
We have raised in previous submissions to several Scottish Government and 
Scottish Parliament consultations that for the Named Person of school age children 
to fulfil their obligations the current system for collecting the names of parents is 
insufficient.  It will have to be overhauled in order to ensure that the details of non-
resident parents are known.  
 
At present annual data update forms are sent to only one parent. Where parents live 
separately it is left to the parent who receives the form to decide whether to include 
the details of the other parent. While this system has been in place for years if not 
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decades it is doubtful if it would be seen to be equalities compliant if it were drawn 
up today when 30% of children at school have parents who live separately. 
 
The UK Supreme Court judgment puts its finger on the problem at several points. 
For example, in paragraph 84 it identifies the issue for the Guidance: 
“The RDSG is only guidance, speaks of “routine good practice”, and leaves it to the 
discretion of the information holder whether to involve the parent or parents. … While 
para 10.14.2 of the RDSG advises that a record should be kept of the rationale 
behind a decision to share information, such a record will not assist a child, young 
person or parent who is not informed that the information is to be or has been 
shared.” 
 
At least in schools there is a basic structure in place which can be overhauled. The 
same problem will arise for those Named Persons who are health visitors.  
 
Our experience is that health visitors do not place a priority on developing a 
relationship with fathers in general and non-resident fathers in particular.  Their 
understandable priority is the health and welfare of a mother and new baby but our 
view is that that will be insufficient for them to fulfil their Named Person obligations. 
 
If the Named Person scheme proceeds we anticipate that there will have to be a 
change in the information gathering structures for both health visitors and head 
teachers and something of a change in mindset  too.  
 
FNF Scotland has been heavily engaged for several years with schools, including 
speaking at cpd sessions and publishing several editions of a highly praised ‘user 
guide’. We are equally willing to engage with health visitor training. 
 
At another point in the indicative draft guidance the phrase "estranged parent" 
appears. That is unhelpfully vague. Is it a parent whose parental rights and 
responsibilities have been removed by a court or modified in some other way after 
due process. If not, who will be the judge of the estrangement? 
 
Finally, there are several references in the indicative draft guidance to "the health or 
safety of the child or another person". “Another person” needs to be defined and a 
test set out for what is meant by the alleged risk to health or safety.  
 
We have brought to the attention of several Scottish Parliament committees that the 
vagueness of the “another person” concept and the lack of any objective test that 
was introduced by the Educational Records Regulations 2003 has been open to 
abuse. We know of several examples where schools have withheld information from 
a non-resident parent under this section. Because the decision making is not 
transparent the perception is that in several cases it is being used by one parent to 
control the involvement in the child's life by the other without due process. 
 
FNF Scotland’s experience - supported by much research evidence – is that in 
general children do better in most aspects of their life when they have a meaningful 
relationship with both parents, including parents who live separately. The Named 
Person scheme and GIRFEC itself will benefit from ensuring that both parents are 
engaged as a resource for supporting their children rather than a risk to them. 
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25th August 2017 

National parent Forum of Scotland  

Introduction  

The National Parent Forum of Scotland (NPFS) was established in 2009 following 
the introduction of Parent Councils by the Scottish Schools (Parental Involvement) 
2006 Act. The Forum aims to support parental involvement in education and 
provides a parental perspective at a national level. The Forum is parent-led; 
comprised of volunteer parent representatives from each local authority area, who 
communicate with Parent Councils and support parent involvement at a local level.  

This response draws on the views expressed in the many discussions with these 
representatives, and colleagues from partner organisations around GIRFEC, 
particularly a recent Children’s Sector forum event and a NPFS information session 
hosted by Scottish Government colleagues. NPFS is a member of the GIRFEC 
National Implementation Support Group and was involved in the 2015 co-production 
project, which created messages about the GIRFEC provisions in the Act with 
parents, children and young people. This work was funded by the Scottish 
Government and undertaken in partnership with Children in Scotland, Young Scot 
and the Scottish Youth Parliament.  

While NPFS provides a parental perspective on matters pertaining to education 
policy and practice, we do not claim to represent all parents. Our policy positions are 
informed by the views of parents, as gathered through our research and as reported 
to us through our network of parent volunteers representing local authority areas 
across Scotland. However, some parents may have a different position from the 
majority view presented here.  

General comments  

Overall, we continue to support the aims of GIRFEC and the underlying principle that 
the needs and views of parents and children should be placed at the centre of all 
policy and practice relating to them, and welcome the intention to provide safeguards 
to the procedures on information sharing. However, there are areas of the legislation 
that we believe require more development to be effective for our young people and 
their families.  

Parents have told us that whilst they welcome this Bill, in particular the removal of 
the previous ‘duty to share’ aspect and the addition of guidance on when to inform 
parents that information has been shared, Scottish Government must ensure that the 
new process is as clear as possible and does not become too bureaucratic. It is 
important that it does not lead to a reduction in the sharing of information, due to 
practitioners worrying about the new multiple criteria. Parents are always very 
forthright in the opinion that teachers should be free to teach, so would not welcome 
a new bureaucratic burden being placed on the teachers who will become their 
child’s Named Person. However, parents are clear that they wish their Named 
Person to have an adequate understanding of all relevant legislation.  
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Code of Practice  

We are encouraged that the Code of Practice, as proposed, would take the form 
of essential secondary legislation that must be followed. This is vital; parents 
frequently tell us that the guidance on various topics is not being followed in their 
local authority area, as it is advisory and not statutory.  

However, the illustrative code of practice, whilst good in principle, is a very 
problematic concept. It is difficult to respond to a code of practice that may, in 
reality, undergo significant change due to possible alterations in the Bill.  

As it stands, the code of practice is not, in our opinion, exemplifying the clarity 
required. We hope that colleagues developing the code of practice will take on board 
the suggestions on clarity from Together:  

‘…It must be written in an accessible manner that can be actively used by 
practitioners and include case examples of:  

• situations in which practitioners may need to share information  

• the kind of information that might need to be shared  

• what informed consent looks like  

• when information might need to share without consent.’  

 
We would also like to add: families need to be able to easily understand the rules.  

Consent  

We welcome the emphasis that has been placed in the code of practice on 
obtaining consent. However, as this is only an illustrative code, it is most 
problematic that the importance of consent has been removed from the face of the 
Bill. We agree with Together that an explicit amendment should be introduced to 
the face of the Bill, to ensure that the views of children, young people and their 
parents are recognised and given adequate importance.  

Parents are also concerned that children under 12 could have their views 
disregarded. Furthermore, there is a concern that practitioners may not be able 
to ensure that the children old enough to give consent can fully understand the 
implications of giving this consent. Also, very few parents will believe that they 
can withhold consent without a penalty. The onus will be on Scottish 
Government to impart this message, and on practitioners to exemplify this in 
practice.  
The National Parent Forum of Scotland supports that where there are concerns 
for a child’s or young person’s wellbeing, which constitutes child protection 
concerns, local child protection procedures should be followed without delay.  

Named person as an entitlement  
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We welcome that Scottish Government is highlighting that access to a Named 
Person is an entitlement, with no obligation for children, young people or parents to 
accept the advice or support. This needs to be effectively promoted, with an 
acknowledgment that non-engagement with a Named Person is not in itself a cause 
for concern.  

It is essential to establish a means of gauging the impact of this communication, as 
the spread of these messages cannot be taken for granted. For example, many 
parents have informed us that they did not know it was possible to opt out of health 
visitor visits.  

If Scottish Government does not make a concerted effort in continuing to promote 
Named Person as a right, or a beneficial entitlement, this message will be lost in 
the roll out.  

Communications  

Whilst the recent policy update in July was welcome, information is still lacking for 
ordinary parents with no policy knowledge. Scottish Government needs to make an 
immediate effort to communicate positive messages in order to combat the 
inevitable negative publicity that will arise while the bill passes through parliament. 
Informing parents after receiving royal assent will be too late. NPFS would like to 
see a clear plan for communicating with parents established urgently, paying 
particular attention to difficulties communicating with parents at certain times of the 
year. We would also welcome the use of the work created in the co-production 
project with Children in Scotland, Young Scot and Scottish Youth Parliament.  

The GIRFEC messages, i.e. the intentions and overarching principles, are not 
understood by many of the parents we are in contact with. It is unfortunate that 
mainstream media has engrained political objectives alongside the GIRFEC 
message; Scottish Government must work to correct this. Information needs to be 
tailored appropriately for each group affected by GIRFEC, rather than overwhelming 
people with lots of extraneous information. For example, we suggest that parents 
and children are targeted with information relevant to their child’s particular age 
group.  

Lastly, for GIRFEC to have full impact, other relevant legislation must be updated to 
take it into account e.g. the legislation around school placement requests. There 
needs to be a clear plan for these updates, with appropriate timescales.  

To conclude, we are keen to see the Scottish Government engage with the full range 
of interested stakeholders, to ensure that every opportunity is taken to improve the 
quality of service which children, young people and families experience from public 
services across Scotland.  

Kind regards,  

Joanna Murphy, Chair, National Parent Forum of Scotland  
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NO2NP- No To Named Persons Campaign  

Introduction 
The No to Named Persons (NO2NP) campaign has been opposed to the Scottish 
Government’s Named Person scheme from the outset, in particular to its extremely 
broad and intrusive powers to obtain and share private information on children and 
their families. Our opposition is rooted in both principle and practice: we believe the 
scheme threatens to undermine the proper role of parents and the privacy of 
families, and to divert resources that should be focused on child protection. Almost 
37,000 people in Scotland have signed our petition opposing the Named Person 
scheme.  
 
Several of those involved in the NO2NP campaign were also petitioners in the 
successful legal challenge to the scheme that went to the UK Supreme Court 
(UKSC) last year.78 We remain of the view that the Named Person scheme is ill-
conceived and that it will sow confusion and create unnecessary bureaucracy. We 
have ongoing concerns about the statutory duties that Named Persons will have to 
monitor parenting, and the potential interference in private family life that might arise.  
However, for the purposes of this submission our remarks will focus solely on the 
Children and Young People (Information Sharing) (Scotland) Bill and the 
Government’s proposed changes to the Named Person scheme following the 
UKSC’s judgment. Whilst the Government’s enforced climb-down on invasion of 
privacy is welcome as far as it goes, it is our view that the Bill and its accompanying 
illustrative Draft Code of Practice do not fully and properly meet the concerns 
expressed by the UKSC. 
 
As part of engaging constructively with the legislative process, NO2NP would be 
willing to give oral evidence to the Education and Skills Committee. 
 
Not in accordance with law 
The central finding of the UKSC was that the Named Person information sharing 
provisions were not “in accordance with the law”. The legislation therefore breached 
the rights of children and families under Article 8 of the European Convention on 
Human Rights. The ruling from the UKSC constitutes a damning indictment of 
key aspects of the legislation. It therefore also highlights a serious failure by 
the Parliament, which clearly failed to properly scrutinise and amend the 
legislation during its passage in 2013/14.  
 
Given the gravity of the problem, statutory guidance is not enough to address this 
breach of human rights, and so the Scottish Government has had to bring forward 
amending legislation. The UKSC said: “changes are needed both to improve the 
accessibility of the legal rules and to provide safeguards so that the proportionality of 
an interference can be challenged and assessed” (emphasis added).79 
 
It is this ongoing need for safeguards to protect against the dangers of the 
Named Person scheme to which we draw particular attention. 

                                            
78 The Christian Institute and others v The Lord Advocate [2016] UKSC 51 
79 Ibid, para. 107 
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The UKSC highlighted the challenge faced by practitioners and others in reading the 
2014 Act alongside the Data Protection Act 1998 (DPA) to try to understand the 
relevant law (“the accessibility of the legal rules”, in the UKSC’s terms). The 
Scottish Government’s changes have not resolved this. It is still unclear how the 
DPA and the 2014 Act relate to each other. Anybody trying to understand what the 
law is will have to simultaneously consider the 2014 Act (as amended), the DPA, the 
Human Rights Act 1998 and the Code of Practice, to say nothing of the new General 
Data Protection Regulation (GDPR). 
 
This is demanding far too much of busy practitioners, especially the health visitors 
and teachers who will act as Named Persons. This is a complex area of law. How 
can practitioners, who are unlikely to have legal qualifications, be expected to 
negotiate this area with enough certainty to know that they are able to share 
information when the rules are spread out across at least four pieces of legislation? 
The difficulty practitioners will face is demonstrated by the illustrative Code of 
Practice issued alongside the Bill. Paragraph 19 on page 5, under the heading 
“Relevant law”, says that the Code of Practice summarises the relevant legal 
principles, but that “in appropriate cases, it will be necessary to consider the detail of 
the law”. It then goes on to list data protection law, the common law of confidentiality 
and human rights law. If a Code of Practice ten pages long can only summarise the 
relevant legal principles, how much legal knowledge are practitioners going to need 
to operate safely within the law? How will they avoid decisions which breach the 
human rights of children and families – the outcome against which the UKSC warns? 
On the question of providing safeguards for assessing the proportionality of 
interference with human rights, the Scottish Government’s solution is to replace the 
duty to share information with a power to share, and to publish a Code of Practice 
with which practitioners must comply when exercising their functions. This is a step 
forward from the impugned 2014 legislation which the Supreme Court declared to be 
“not law” and said could not come into force. However, the Scottish Government has 
an opportunity to put proper, clear safeguards on the face of the legislation, and it 
should do so.  
 
Voluntary nature of the Named Person service 
Paragraph 95 of the UKSC judgment expressed concern about parents being led to 
believe that they had to accept the advice and help etc offered by the Named 
Person.  
 
It is worth restating that part of the judgment in full:  

Nevertheless, there must be a risk that, in an individual case, parents will be 
given the impression that they must accept the advice or services which they 
are offered, especially in pursuance of a child’s plan for targeted intervention 
under Part 5; and further, that their failure to co-operate with such a plan will 
be taken to be evidence of a risk of harm. An assertion of such compulsion, 
whether express or implied, and an assessment of non-cooperation as 
evidence of such a risk could well amount to an interference with the right to 
respect for family life which would require justification under article 8(2). Given 
the very wide scope of the concept of “wellbeing” and the SHANARRI factors, 
this might be difficult. Care should therefore be taken to emphasise the 
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voluntary nature of the advice, information, support and help which are offered 
under section 19(5)(a)(i) and (ii) and the Guidance should make this clear.80 

 
The UKSC said it should be made clear that advice from the Named Person is 
entirely voluntary – something which evidently was not clear in July 2016 when the 
court handed down its judgment. The court said this could be done in guidance. We 
note that the Policy Memorandum published alongside the 2017 Bill says: 
 

“Children and young people, and their parents, can accept or reject advice, 
information, support and help offered by a named person under Part 4 of the 
2014 Act. ... This freedom of choice must be made clear to them. Refusal to 
accept advice or services offered or refusal to co-operate with a child’s plan is 
not in itself to be taken as evidence of a risk of harm.”  

These statements are clearly a response to paragraph 95 and, again, are welcome 
in so far as they go. Presumably similar comments are intended to be included in the 
revised statutory guidance that is to be consulted on at a later stage, though this has 
not been confirmed. 
 
However, it would be far better – for parents and for practitioners – if these matters 
were made plain on the face of the legislation itself. This Bill is an opportunity for the 
Scottish Government to give reassurance to the public who are deeply sceptical, and 
in many cases hostile, to the entire Named Person scheme. Being able to ‘opt out’ of 
the scheme, and therefore being sure that personal information is not being shared 
and actions not taken without the full knowledge and informed consent of parents, is 
a significant point about which many families are very concerned. If ministers are 
really committed to their pledge to do more to win over people, unequivocal 
reassurances on the face of the legislation would be a good start. 
 
We would question whether, in practice, the Named Person provisions will be fully 
compatible with the European Convention on Human Rights in the absence of a 
statutory provision about the voluntary nature of the scheme. Guidance is not law, 
and so it is doubtful that the words about the voluntary nature of the scheme would 
carry sufficient weight with parents unless it is on the face of the legislation.  
In our view, the legislation should include an explicit mechanism by which parents 
and families can ‘opt out’ of the Named Person scheme. This is what the public 
wants. If the Named Person is truly a “service”, then no aspect of it should be 
compulsory. Some parents rejecting the Named Person scheme do not even want a 
Named Person to be allocated to their child. There should be a process allowing 
them to register this intention, and it should be respected, particularly with regard to 
information sharing.  
 
Government training of professionals about their powers under the 2014 Act took 
place over several years on the basis that the 2014 legislation would come into force 
as it was. So it is not only the wording of the Act that was impugned and struck down 
by the UKSC, but also the approach to privacy which it reflected. The Government 
has so far made no serious efforts to correct the legally inaccurate advice given to 
Named Persons and other professionals during the period 2013 to 2016. This has 

                                            
80 Ibid, para. 95 



Agenda Item 3  ES/S5/17/21/3 

139 
 

created a professional culture of widespread sharing of private information without 
consent. As a result, a clear opt-out would also serve to remind professionals about 
the role of consent in data sharing. 
 
Such a mechanism would be entirely in line with what most people would understand 
by the remarks of the First Minister in March 2016. Asked about this issue by the 
BBC’s Brian Taylor, she said: “It’s an entitlement not an obligation. If a parent 
doesn’t want to have anything to do with the Named Person scheme, they don’t have 
to.”81  
If a parent is to be genuinely able not to have “anything to do with the Named Person 
scheme”, they have to be able to opt out of having a Named Person assigned to their 
child. The legislation should allow for a system that requires a simple request to be 
made, following which the relevant health or local authority confirms in writing to the 
parent that nobody will be exercising the information sharing functions, or any other 
functions of the Named Person, for their child. 
 
No definition of wellbeing 
The UKSC clearly envisaged that the Scottish Government and Parliament would be 
making more than merely de minimis or technical changes to the 2014 Act. The 
judgment said, at para. 107: 

“The reconsideration of the terms of the Act and the RDSG also provides an 
opportunity to minimise the risk of disproportionate interferences with the 
article 8 rights of children, young persons and parents. Consideration of these 
matters will involve policy questions which are the responsibility of the 
Scottish Ministers and the democratic legislature.” (emphasis added) 

The Government must take this opportunity if it is to fully and properly comply with 
the UKSC ruling, in both wording and spirit. 
 
The key operational threshold of “wellbeing” is the main concept that lies 
behind the risk of disproportionate interferences with article 8 rights created 
by the 2014 Act. 
It is on the basis of wellbeing that named persons are to exercise their functions, 
including, crucially, those relating to information sharing. The UKSC observed that 
the only thing remotely resembling a definition of wellbeing in the 2014 Act is 
couched in terms of the SHANARRI indicators, some of which, according to the 
judges, are “notably vague”.  
 
Again, this part of the UKSC ruling is worth quoting:  

“Wellbeing” is not defined. The only guidance as to its meaning is provided by 
section 96(2), which lists eight factors to which regard is to be had when 
assessing wellbeing. The factors, which are known under the acronym 
SHANARRI, are that the child or young person is or would be: “safe, healthy, 
achieving, nurtured, active, respected, responsible, and included”. These 
factors are not themselves defined, and in some cases are notably vague: for 
example, that the child or young person is “achieving” and “included”. 

                                            
81 Nicola Sturgeon interview with BBC Scotland’s Political Editor Brian Taylor, first broadcast 11 March 
2016. See also Scottish Parliament Official Report, 23 March 2016, cols 50-51: “the named person scheme 
is an entitlement… It is not an obligation… parents are not legally obliged to use the named person 
service. It is an entitlement rather than an obligation.” 
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The legislation, the policy memorandum and the Code of Practice all fail to address 
this problem at all. The concept of wellbeing remains too vague for practitioners or 
families to know where they stand. 
 
The vagueness of the wellbeing threshold at the heart of the Named Person scheme 
is what makes it so difficult to make proportionate and in accordance with the law. If 
the Scottish Government lifted the threshold or provided a definition of wellbeing that 
was not so nebulous, then many of the other issues with the scheme could be 
resolved. 
If the Parliament fails to resolve this issue, there must be a serious risk that 
individual families will find themselves victims of human rights breaches by 
professionals left without proper constraints by legislators. There is also, of course, 
the risk that the new, amended legislation, will again be criticised by the courts. 
 

Other Charities 

23 August 2017 

Joint response from Abelour, Action for Children, Barnardo’s Scotland, 
Children 1st, Includem, NSPCC Scotland and Parenting across Scotland  

Joint response to the call for Evidence from the Education & Skills Committee 
on the Children and Young People (Information Sharing) (Scotland) Bill 

We respond to this consultation as a group of service providers that work alongside 
children and families to provide support when they need it. Our organisations have 
been supportive of the aims and objectives of the Children and Young People 
(Scotland) Act 2014 since that Bill was first introduced.  

We continue to support the principle of the Named Person. Our support is rooted in 
our experience of working with children and families and the hope that the Named 
Person service, if fully resourced and consistently implemented, would help children 
and support families, serving as a useful point of contact for families to access 
advice and services. 

The comments below relate specifically to the provisions contained in the Children 
and Young People (Information Sharing) (Scotland) Bill, and are not intended to be 
read as commentary on the wider policy objectives of the 2014 Act.  

To varying degrees, we have all had some involvement in working with the Scottish 
Government on related legislation and guidance to date. Our evidence below is 
consistent with comments we have made throughout the development of the 2014 
Act, the guidance to accompany that Act, and the current Bill. 

Lastly, we endorse and support the briefing that has been provided by Together, the 
Scottish Alliance for Children’s Rights, as members of that organisation. We would 
encourage Members to read this response alongside that comprehensive briefing. 
 

Key issues 

 We remain supportive of the principle of the Named Person. 
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 Clear and consistent communication, both with practitioners and with 
children and families, will be key to the success of the Named Person 
service. 

 While the issues highlighted by the Supreme Court judgment82 must be 
addressed, the primary purpose of the current Bill must be to support 
families and underpin the effective operation of the Named Person service. 

 It is not clear how the current Bill and the accompanying code of practice 
develop the law around information sharing and data protection, 
particularly in light of the forthcoming introduction of the General Data 
Protection Regulation (GDPR). 

 The current illustrative Code of Practice is overly legal and complex.  
 We have called previously for practice guidance which covers Parts 4, 5 

and 18 of the 2014 Act in their entirety; this may provide more context and 
clarity rather than focussing specifically on information sharing in the 
code of practice.  

 All materials related to the Named Person service and information sharing 
must provide clarity to professionals, but fail to do so in this current form. 

 Simple and accessible training and educational awareness materials 
should be developed which would make it easier for children, families, and 
practitioners to understand the various complexities and give proper 
implementation to the code, Bill, and named person service. 

Clear and consistent communication about the Named Person service 

We recognise that this call for evidence is specifically about the Children and Young 
People (Information Sharing) (Scotland) Bill and we do not expect the Bill to legislate 
for how its contents are communicated. However, there will inevitably be public and 
media interest in the Bill as it progresses and we consider it vital that the Scottish 
Government develops a strategy about how to communicate clearly how the Named 
Person service will operate in light of any proposed changes.   

Named Person has generated much public debate, and children and families remain 
unclear about what the Named Person is and how it will operate. Through the 
passage of this Bill and beyond, the Scottish Government must communicate with 
families and the wider public in a way which is clear, consistent and accessible. 

In addition to the need for clear communication with children and families, we also 
highlight to the Committee the importance of clear communication with professionals 
and service providers. Following the Supreme Court judgment and the introduction of 
the current Bill, there is increasing confusion about, and differentiation in practice in, 
what professionals are expected to deliver and how information should be shared. 
Anecdotally, we have heard that professionals in some areas are ever more cautious 
about information sharing because of concerns about falling foul of the law. 

As the Bill and Code of Practice progress through their respective processes, we 
seek clarity on how the Scottish Government will help children and families to 
understand clearly what the Named Person service is and how it will work; and also 
help professionals to understand clearly what is expected of them in terms of 
operating the Named Person service or sharing information within it. 

                                            
82

 The Christian Institute and others v Lord Advocate (Scotland) [2016] UKSC 51 
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This is why it is imperative for the development of training and educational 
awareness materials, which are easy to understand and made widely accessible to 
all. This will help all those who this service and legislation aims to help -  children, 
families and practitioners – to better understand the complex issues and their 
obligations in order to ensure the effective implementation of the code, bill and 
named person service 
 

Children and Young People (Information Sharing) (Scotland) Bill 

We are clear that, while the judgment from the Supreme Court is a significant part of 
the context for the Bill, the task at hand is not exclusively about addressing that 
judgment, though of course that must be done.  

For us, the focus must be about making the Named Person service operationally 
effective in a way that helps families to understand the legislation and embeds a 
rights-based, child-centred, family-minded approach at the centre of practice where, 
ultimately, more children and families are supported. We would encourage Members 
to consider evidence on the Bill in this way, focusing on how the present Bill can best 
aid the delivery of the policy objectives of the 2014 Act, rather than purely address 
the judgment. 

From our reading, in addition to repealing sections from the 2014 Act, the Bill 
appears to restate the current legal position: that all information must be shared in 
accordance with the Data Protection Act 1998, and any other relevant legislation. As 
such, we are unclear how the current Bill develops the existing legal landscape.  

Furthermore, the current law on data protection will itself change significantly next 
year with the introduction of the General Data Protection Regulation (GDPR). As we 
understand it, GDPR introduces a number of changes to the Data Protection Act 
1998, particularly in terms of consent , for example that consent must be a clear and 
affirmative act.  

While the Bill includes reference to ‘any directly applicable EU instrument’, and the 
illustrative Code of Practice makes fleeting reference to GDPR, we do not feel 
sufficient consideration has been given to the implications of GDPR. We are keen to 
get assurances from the Scottish Government that information sharing under the Bill 
has fully taken account of these imminent provisions and that its requirements are 
clearly articulated on the face of the Bill, as necessary, and certainly explored in 
detail in the Code of Practice and relevant guidance.  
 

Code of Practice on information sharing under Part 4 and 5 of the Children and 
Young People (Scotland) Act 2014 

We recognise the need for a statutory Code of Practice, as outlined in the Bill.  
However, it is our view that the success or otherwise of the Named Person Service 
and effective information sharing cannot be dependent on the Code of Practice as it 
currently stands, as it does not provide the necessary clarity for those professionals 
who will be putting it into practice on a day to day basis.  

Although the stated audience at the beginning of the draft Code of Practice is 
“persons exercising functions under Parts 4, 5 and 18 of the Act and who may 
provide information when exercising these functions”, we are concerned that the 
legalistic language and terminology in the current draft is inaccessible to the people 



Agenda Item 3  ES/S5/17/21/3 

143 
 

who would find it most useful. We would also encourage the Code of Practice to be 
drafted in a rights-based way that returns to the principle behind the Named Person 
service—supporting children and families—and puts the child at the centre. 

We recognise the Code of Practice is currently an ‘indicative draft’. However it is 
impossible to detach the Bill from the Code of Practice and therefore it is difficult not 
to look at the Bill through the prism of the Code of Practice.  

To simplify this process for all those involved, we would call for a clear and concise 
statement about what guidance will be provided alongside the Code of Practice. In 
particular this should make reference to how this particular Bill ties in with the other 
provisions of the Children and Young People Act, focusing on the wider aspects of 
the Named Person service. This statement should outline estimated timescales for 
publication, what opportunities there will be for consultation and input, and clearly 
outline the relationship between all the parts of this legislation.   

Our organisations have consistently called for robust and comprehensive statutory 
national practice guidance that covers all of Parts 4, 5 and 18 of the Act, including 
clearly outlining the functions of the Named Person service and how it will operate in 
practice. We repeat this call here. We understand the policy intention behind a broad 
definition of wellbeing, and the opportunity that this provides for practitioners to use 
their professional judgement in relation to what constitutes a concern in particular 
circumstances. However, we would welcome much more information within practice 
guidance on how the Named Person service will operate in practice, including the 
way in which professionals will identify and share wellbeing concerns. As service 
providers we have identified complexities about how the third sector will engage with 
the Named Person service and we would welcome exploration of some of these 
issues within the accompanying materials.  

We understand from the Scottish Government that they are currently considering 
how the draft statutory guidance can contain or be supplemented by national 
practice guidance, or materials, for Parts 4, 5 and 18 and would welcome the 
Committee to explore further how this could help to provide clarity to professionals, 
children and families. We believe that practice guidance would provide context for 
the requirements on practitioners around information sharing, which is lacking in the 
current Code of Practice. We also note that there will be a need to produce 
information which is accessible to children, young people and families, which clearly 
outlines information sharing and the named person service in an easy to understand 
way. 

Given the aforementioned need for clarity, we have significant reservations about 
how navigable a complicated suite of supporting materials will be for professionals. 
The Government must therefore be clear during the passage of this Bill about the 
guidance or practice materials they intend to make available to give confidence to 
those working in this area. Clarity would also be welcome on the legislative status of 
the Code of Practice and the opportunity for consultation and amendment during its 
Parliamentary journey. We would suggest drafts of such materials may be helpful for 
the Committee to review in its scrutiny of this legislation. Without clarity, we are 
concerned that there is a danger of an inconsistent approach being adopted across 
local authorities, health boards and other organisations, with different interpretations 
and understandings being defined by different organisations.  



Agenda Item 3  ES/S5/17/21/3 

144 
 

Until these issues are resolved and the legislation, Code of Practice and 
accompanying materials provide the necessary clarity across the country, service 
providers will not always be able to deliver the function of the Named Person 
effectively. 

Sally Ann Kelly, Chief Executive, Aberlour 

Paul Carberry, Director, Action for Children Scotland 

Martin Crewe, Director, Barnardo’s Scotland 

Mary Glasgow, Acting Chief Executive, Children 1st 

Angela Morgan, Chief Executive, Includem 

Matt Forde, National Head of Service, NSPCC Scotland 

Clare Simpson, PAS Manager, Parenting Across Scotland 

August 2017 

Glasgow Council for the Voluntary Sector 

The Children and Young People (Information Sharing) (Scotland) Bill  August 
2017  
  
Glasgow Council for the Voluntary Sector (GCVS) has nearly 650 members, 
and is recognised by the Scottish Government as the core partner in the 
Glasgow Third Sector Interface, with responsibility for providing a wide range 
of development support and technical services to voluntary and community 
organisations across the city.    
  
The GCVS ‘Everyone’s Children’ project gives support to Third Sector 
organisations in Glasgow that provide services to children, young people and 
families. The project is funded by the Scottish Government and works in 
partnership with statutory partners and the Third Sector.   
1. Introduction  
GCVS and Everyone’s Children are pleased to offer comments on the Children and 
Young People (Information Sharing) (Scotland) Bill.   
 
The Everyone’s Children project was primarily set up to promote and support Getting 
It Right for Every Child (GIRFEC) policy, and to deliver training and support to third 
sector organisations on the Named Person service. We have, therefore, always been 
advocates of the Named Person service and the principles of GIRFEC as an 
approach which puts children’s rights at the heart of work that we do and centres on 
supporting the wellbeing of children and young people.   
 
We are positive that a Bill, alongside a Code of Practice, and accessible training, 
support and resources, will remove any uncertainty which exists following the 
Supreme Court judgement on the Information Sharing aspects of the Named Person 
service. This will allow all organisations, practitioners and families in Scotland to 
contribute towards delivering GIRFEC and making sure every child’s wellbeing, no 
matter who they are or where they live, is supported and upheld. We have the 
following comments to make on the Bill as it currently stands.  
 
2. Specific comments    
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2.1 ‘Duty to consider’ Following the Supreme Court ruling, changes to the 
information sharing provisions have been made, with a ‘duty to consider if sharing 
information with or by the Named Person service will promote, support or safeguard 
the wellbeing of a child or young person’ in the current Bill replacing, a ‘duty to share 
information that may affect a child or young person’s wellbeing with or by the Named 
Person service’ in the 2014 Act. The Bill then also places a ‘duty to consider’ 
whether information can be shared while adhering to existing laws of Data 
Protection, confidentiality and human rights obligations.   
 
The subtle changes to the wording of the legislation are necessary following the 
Supreme Court judgment on the 2014 Act. It is important to ensure that existing laws 
around Data Protection and confidentiality are complied with. We believe that the 
change to a ‘duty to consider’ whether sharing information will promote, support or 
safeguard the wellbeing of a child or young person, is a positive step as it gives 
those with the authority to share information time to reflect on the information that 
they have, ensuring that data is only shared where necessary, whilst also adhering 
to existing laws.     
2.2 ‘Power to share’   
 
The Bill also provides that once all of the conditions are met (in terms of the duty to 
consider the sharing of information if it complies with existing legislation on Data 
Protection, confidentiality and human rights obligations), there is then the ‘power to 
share information’, differing from the Act which had a ‘requirement’ to share 
information. Again, giving those with authority to share information a ‘power’ to share 
rather than a requirement is a positive change, as it can prevent the wrong 
information being shared or frequent sharing of any information.   
 
2.3 Consent  As the changes to the Bill require that information is shared in a way 
that is compatible with existing legislation around Data Protection, confidentiality and 
human rights obligations, this means that the sharing of information in accordance 
with the Bill is consent-based. Therefore, information will only be shared with the 
consent of the child or young person concerned or their parents (with exceptions1). 
This requirement is outlined in the Illustrative Draft Code of Practice. In our opinion, it 
would be useful for the requirement to be made clear on the face of the Bill.   
 
1 Illustrative draft Code of Practice on information sharing under Parts 4 and 5 of the 
Children and Young People (Scotland) Act 2014, p2  
Further, as the Bill provides that information sharing is consent based, this means 
that the child or family have the right to decline that information is shared. 
Information on this is found in the Illustrative Draft Code of Practice, but we believe it 
must be made clear to all concerned that children, parents and families have the 
right to prevent information being shared.  
 
3. General comments  3.1 Accessibility    
      
At GCVS, we believe that legislation is necessary in order to take a lead in bringing 
about a real culture change and that passing this Bill will help to ensure all children’s 
wellbeing is protected and supported in Scotland through the Named Person service. 
However, the Bill, and accompanying Illustrative Draft Code of Practice, written in 
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technical language, are not easy to read and understand, and are therefore not 
accessible to all.   
 
It is paramount that the Named Person service is understood not only by those with 
the authority to share information (teachers, health visitors, local authorities) but by 
all organisations working with children, young people and families – as well as 
children, young people and families themselves. At GCVS, an organisation who hold 
GIRFEC and the Named Person training sessions for third sector organisations, we 
are aware that training is only effective if materials are easy to read and concise. If 
the Named Person service is to be carried out effectively by all organisations, 
practitioners and families, it is crucial that the Bill and/or resources and guidance are 
written in language that is clear, concise and straightforward. A supporting document 
in the form of a nationally recognised summary, written in accessible language, 
would also be highly beneficial.   
 
 3.2 Practicalities and guidance  As mentioned, we believe that the Bill cannot 
stand alone and must be accompanied by a large-scale campaign of guidance, 
training and support to all organisations that work with children, young people and 
families, the children and families themselves, and particularly for those who have 
the authority to share information. It would be useful for guidance to include practice 
examples on various points raised in this submission, so that the information sharing 
provisions, such as around consent, can be clearly followed by practitioners and 
families.    
 
3.3 Wellbeing  
We believe it should be made clearer in the Bill that the Named Person service 
engages wellbeing indicators and not welfare or child protection concerns of the child 
or young person. If welfare or child protection concerns are present, normal local 
procedures must be followed quickly and this should be understood by all parties 
who are working with children, young people and families.   
GIRFEC and the Named Person service provides a framework for early intervention 
and prevention, protecting and supporting children and young people’s wellbeing. It 
also prevents wellbeing concerns being put forward through a process that is 
unsuitable for the concern at hand e.g. Children’s Hearing or Child Protection 
procedures.   
 
We also believe it is also important for the Bill to provide clear definitions of 
‘wellbeing’ – a concept which can encompass a wide range of aspects in a child or 
young person’s life. Following the Supreme Court judgement and subsequent 
uncertainty around the Named Person service, clarity is vital for the Bill to be 
effective and for the Named Person service to become the national standard in 
Scotland.   
 
3.4 Rights of the Child and the Child’s View   
Most importantly, we believe that for the Bill to truly reflect the fundamental principles 
of GIRFEC policy, must incorporate more aspects of the UN Convention on the 
Rights of Child 1989 (UNCRC). Namely, we believe that the child’s view should be 
considered and ascertained at every step of information sharing through the Named 
Person service. Further, the child or young person should be an equal in their 
relationship with their Named Person. Only when the child, or parent/family, is fully 
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involved in the process can we begin to work holistically and truly uphold GIRFEC 
principles in Scotland.   
 
Finally, it would be useful for families to see that the Named Person service is one 
which could be used to make sure parent/carer/families views are being listened to. 
The Named Person service has the potential to be used as a two-way 
communication, allowing information to also be shared from the family to Named 
Persons, ensuring children and young people receive the right help at the right time.   
 

Individuals 

Maggie Mellon 

Children and Young People (Information Sharing) (Scotland) Bill 
 
Response to consultation  
 
I am grateful for this opportunity to comment on the CYP (Information Sharing) 
(Scotland) Bill 2017.   I am a social worker, registered with the SSSC.  I hold an 
M.Sc in professional studies and a Diploma in Child Protection (University of 
London). I wrote and spoke extensively against the implementation of the information 
recording and sharing powers in the Children and Young People (Scotland) Act of 
2014.  Despite being dismissed by the achitects of the scheme, these concerns were 
vindicated in the ruling of the Supreme Court which found that implementation of the 
‘Named Person’ provisions of the 2014 Act was incompatible with  ECHR and DPA 
rights of children and families.   
 
The CYP (information sharing) (Scotland) Bill is a response to this Supreme Court 
ruling. However, I believe that this Bill does not address the problems created by the 
2014 Act and its associated national and local guidance and make the following 
comments:   

The Bill seeks to address the breach of ECHR rights to private and family life in the 

2014 Act’s provisions for a Named Person role (now struck down) which encouraged 

the gathering, recording and sharing of private information without the consent and 

sometimes without the knowledge of children or their parents.  

Failure to define ‘Wellbeing’ 

The purpose of this was explained as fulfilling the government’s intention to promote 

or safeguard the ‘wellbeing’ of all children. ‘Wellbeing’ is undefined in the original Act 

and also in this Bill.   The range of factors cited in guidance as associated with the 

concept wellbeing are very wide and could include every child in the population as 

having ‘wellbeing’ needs or deficits.  

The problem with the scheme is much greater than a merely technical one 
The Government has attempted to explain that the problems identified by the 
Supreme Court were merely technical and that the Supreme Court had ruled in 
favour of the ‘Named Person’ role. This is quite contrary to the actual judgement 
which ruled that the scheme was incompatible with ECHR rights and had to be 
struck down.  The Supreme Court did observe that the promotion of wellbeing is a 
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legitimate aim of government but this is not the same as giving their blessing to the 
legislation.  The Supreme Court found that the means by which the Government 
intended to pursue a legitimate aim were illegitimate.  However legitimate an 
aspiration is, any legislation to achieve the aspirations must itself be lawful.   
 
Lack of reference to need for consent to record private information 

Subjects have a right to know about and have access to information that is recorded 

about them.  The new Bill does not address the issue of gathering and recording of 

information, and of subjects right to know of , nor does the Code of Practice. 

Threshold of ‘wellbeing’ for duty to consider the need to share  

 This threshold set in the Bill for Named Persons’ to have a duty to consider the need 

to share information about a child is well below that of significant harm and therefore 

below the legal threshold for non-consensual recording and sharing of information.  

The Bill does not make this threshold clear nor does it include it in the proposed 

Code of Practice. Instead the Bill seeks to answer the Supreme Court objections by 

passing the responsibility of staying within the law down to ‘Named Persons’ and 

others.  This passing of responsibility down the line to those appointed as ‘Named 

Persons’ seems to be an attempt by Government to absolve itself of any breaches of 

the law that may occur.  However this sidestep does not help parents and children, 

or those appointed as ‘Named Persons’, or indeed police or other professionals.  It is 

therefore an inadequate response to the Supreme Court ruling. The Code of Practice 

which will not in any case  have the authority of legislation does not assist in this 

regard.   

Failure to require services to respond to parents’ and children’s request for 
coordinated response to their needs 

The government claimed that the ‘Named Person’ is intended as a point of contact 

for parents and children if they want to seek help, and was voluntary, but this is 

nowhere stated in the 2014 Act and nor is this omission rectified in the new Bill. 

There is no mention in the Act or in the new Bill of parents and children having any.  

The 2014 Act statement that ‘the functions of the ‘Named Person’ are ( (a) doing 

such of the following where the named person considers it to be appropriate in order 

to promote, support or safeguard the wellbeing of the child or young person— 

(i)advising, informing or supporting the child or young person, or a parent of the child 

or young person, 

(ii)helping the child or young person, or a parent of the child or young person, to 

access a service or support, or 

(iii)discussing, or raising, a matter about the child or young person with a service 

provider or relevant authority…’ 
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The functions of the named person have been stated by government to be to provide 

a single point of contact for parents and children to use when they need it. The Act 

instead described the functions as being a point of contact about parents and 

children with the very broad aim of acting as the named person considers 

appropriate. There is not even a mention of a right of parents and children to be 

consulted and have their views taken into account in any decision.  As the Act has 

been publicly justified by government and its supporters as providing a source of 

help and support for parents and children when they need it, the lack of any mention 

of parents or children/young people’s rights to request and receive support and help 

is a major omission which the Bill could and should rectify if the government sincere 

in its stated intentions.   

Failure to address the lowering of thresholds for unasked for intervention 
The Bill as presented does not address the ruling that confirmed that the powers of 
the Named Person represented an arbitrary and unlawful interference by the State in 
private and family life.  Whilst the gathering and recording of information is a 
statutory duty relating to issues of significant harm, the Bill continues to promote 
the gathering, recording and sharing private and sensitive information about children 
and members of their immediate and wider families on the basis of  well-being, a 
term that is undefined in the 2014 Act and in this Bill.  Despite the lack of definition is 
it clear that the protection and the promotion of  ‘wellbeing’ sets a much lower 
threshold that that of significant harm.  Any definition of well-being and who  or 
what might or should be held responsible for the lack of well-being is likely to be 
disputed by parents and by others, including academics. Well-being is by its nature a 
subjective term, subject to many different interpretations. Well-being is therefore very 
open to disagreement between named persons and parents, and indeed between 
different named persons and between health and social work professionals, and of 
course between different parents. This will open up wide disparity within and across 
council areas, and cause confusion about standards, and about accountability when 
things go wrong.  
 
Confusion about responsibility to act and decide in a child’s best interests 
The 2014 Act and the new Bill attempt to marry the undefined and broad notion of 
what constitutes a child’s ‘wellbeing’ to that of a child’s ‘best interests’, and then to 
child protection requirements.  It proposes or assumes that a ‘Named Person’s 
understanding and judgement is necessarily superior to that of a child’s parents, or 
of the child her/himself, and sets out an expectation that the state should and can 
judge how best families should raise their children. Professor Eileen Munro, writing 
about the Every Child Matters agenda in England and disagreements between 
parents and professionals, observes that: 
     In policy debates, there seems to be an assumption that there is some 
objective   measure of what is in a child’s best interests and some objective 
standards of good  parenting applicable in all social circumstances. The possibility 
of rational  disagreement between a parent and a professional on what is in the 
child’s best  interests at a particular point in their lives is not addressed. (2007, 
‘Confidentiality in  a preventive child welfare system’, Ethics and Social Welfare, 1 
(1), pp. 41-55. 
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The Bill’s failure to offer a definition of ‘well-being’ and to justify its use as a 
benchmark for recording and sharing information sets up inevitable conflict between 
parents and the authorities over matters which are the private business of families 
about which, as Eileen Munro points out, there can be no assumption about agreed 
standards of right or wrong.  How long a child may watch tv, their bedtimes, diet, 
clothing, etc are matters for the judgement of parents. There is no justification for the 
authorities to expand their powers from statutory duties to protect children to powers 
to police family life and dictate standards of child rearing, substituting their own 
necessarily subjective views how children should be raised to best promote their 
long term welfare.  This leaves parents’ judgements open to second guessing by 
others who have different values and standards,  and undermines the necessary 
confidence of children in their parents, and the necessary authority of parents to 
make decisions about their own children and their family life.  
 
The Supreme Court judgement expressed concern that, during intervention by 
named persons, parents’ failure to co-operate: 
 will be taken to be evidence of a risk of harm. An assertion of such 
compulsion,  whether express or implied, and an assessment of non-cooperation as 
evidence of  such a risk (The Christian Institute and others (Appellants) v The Lord 
Advocate  (Respondent) (Scotland) [2016] UKSC 51)  
 
This was in direct reference to ‘very wide scope’ of well-being and its associated 
SHANARRI factors, and the apparent encouragement to use these as standards for 
enforcing compliance on parents and children. Enforcement on the basis of lower 
threshold and vague concerns remains a risk while the Bill fails to define wellbeing. 
Is the ‘Named Person’ a child protection measure? 
 
The claim that the ‘Named Person’ is a child protection measure  has been 
unhelpful.  If it is, then the threshold of significant harm must be used. If it is not, then 
the use of risk assessments and giving services the right to interfere in family life are 
undermining of parents and families.  Blurring of the difference promoting ‘well-being’ 
and protecting children from unlawful abuse and harm has led to a regrettable 
tendency in many if not most areas of Scotland to adopt the lower thresholds of ‘well-
being’ as grounds for compelling parents and children to accept intervention, loss of 
privacy and loss of authority to make decisions for their own children as they 
consider it to be appropriate in the words of the Act.  This has undoubtedly led to 
difficulties in prioritising and identifying children at serious risk.  Opponents of the 
‘Named Person’ have been accused by Government Ministers of putting children at 
risk of serious harm and even of death. Instead, in the report of a significant case 
review into the circumstances of a child’s death in Fife, the ‘Named Person’ scheme 
was held to be partly responsible for creating confusion which led to the failure to 
protect a child.  The Government’s insistence on identifying the ‘Named Person’ role 
with child protection has caused confusion and harm rather than increased 
‘wellbeing’. 
 
Failure to take responsibility for the protection of private and family life.    
In continuing to insist on the protection or promotion of the undefined concept of 
wellbeing as the trigger for action by the ‘Named Person’ the draft Bill repeat the 
errors of the 2014 Act.  The draft Bill and Code of Practice appear to be asking the 
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impossible of ‘Named Persons’ who are to continue to have promote and safeguard 
children’s ‘wellbeing’ and insisting information sharing rather than relationship to 
children and families is the  key to achieving this the Bill puts ‘Named Persons’ into a 
very difficult position.  The concept of significant harm as the only legal reason for 
sharing information without consent is not referred to in the Bill as presented.  
Putting responsibility on ‘Named Persons’  to ensure that they meet both wellbeing 
responsibilities and abide by ECHR and DPA provisions is an abrogation of 
responsibility of government.   
 
There is no safeguard for families in the proposals. The only remedy for an 
egregious breach of private and family life will be to complain after the fact. Legal 
action is only open to those with the means to pay for it and, in any case, no post-
hoc judgement in favour of the aggrieved parent or child is going to make up for the 
details of their private lives being made known to others. The Bill leaves the door of 
family privacy wide open, and does not answer the Supreme Court ruling 
adequately. 
 
Children are not ‘objects of concern’ and nor are their families 
It has long been recognised, since at least the Cleveland Report by Dame Butler 
Schloss that children and their families should not be treated  ‘objects of concern’  
and yet this legislation treats them as exactly that. Rather than giving parents and 
children a central role in decisions about their own lives, the Act and the current Bill 
gives named persons who may not have any more than a passing acquaintance with 
a child or parent the power to do ‘what they consider appropriate’ in relation to what 
they decide and define as ‘wellbeing concerns’.  This fault has not been rectified by 
the new Bill. The assumption that  ‘Named Persons’ appointed by ‘services’ can and 
should ‘as they consider appropriate’ decide when and on which matters they should  
‘inform, advise and support’ and also what that advice and information and support 
should consist of is one that is at odds with the Children (Scotland) Act of 1995 and 
with the Changing Lives report, and the stated or assumed intentions of Getting it 
Right for Every Child. This assumption of superior knowledge  turns understanding of 
the importance of person-led decisions and support on its head and instead 
demands that children and families accept that decisions about their needs are to be 
made without their consent, request, or their contribution to any identified action by 
‘services’.  
 
Conclusion  
Important relationships of trust between parents and professionals are already 
damaged by the imposition of the ‘Named Person’ role. It is important that any 
legislation acknowledges and addresses rather than tries to sidestep the very clear 
issues pointed to by the  Supreme Court.  Unfortunately this Bill and the 
accompanying Code of Practice are not designed to achieve this and instead seem 
like an irresponsible attempt to ‘dump’ onto practitioners the legal problems that the 
2014 Act created.   
 
Maggie Mellon 
CQSW, MSc, Dip Child Protection 
August 2017 
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Trade Unions 

Unite 

Unite the Union and in particular the members that we represent within our 
Community Practitioner and Health Visitors Association, (CPHVA) have been 
supportive of the intention and direction that recent legislation has followed in 
relation to the Named Person and a child’s wellbeing.  
 
We have at times been regarded as critical partners during this process and have 
raised our concern’s privately and when required publicly regarding the plans and 
their impact upon practitioners and in particular our Health Visitor members, the 
majority of these practitioners in Scotland sit within our membership.  
 
We are now at a point where our members experience of the Named Person as 
proposed by the legislation and accompanying debate has been compromised. 
This has come about as a result of local interpretation/misinterpretation, the 
assumptions made by other professions, the hostility and suspicion from certain 
elements of society. Our members experience is varied and is dictated largely by 
the postcode in which they practice. The best, singular description of the 
practitioners experience is confusion. This feeling abounds throughout Scotland.  
The lack of clarity, guidance and the process has dragged on for too long and 
whilst we appreciate that the delays have been as a result of proper judicial 
scrutiny, this is of little consolation to the Health Visitors facing the reality of an 
increasing workload. With the promised appropriate Health Visiting resource not 
becoming the reality that it was intended to be.  
 
Unite the Union remain supportive of the Named Person and of GIRFEC 
generally but we believe that they have been adversely affected by the prolonged 
timescale relating to the legislative process. This we believe can only hamper the 
effectiveness of the Health Visitor identified as the Named Person for the pre-
school child in the longer term.  
 
The confusion over the Named Person role and the understanding of not just the 
Health Visiting workforce but also others that they engage with, will we feel 
increase the risk to the Health Visitor and their ability to practice safely and 
effectively.  
 
Unite the Union are dismayed by the approach that many in public life have taken 
during this debate with the Named Person becoming the rope in a political tug of 
war. The well - being of the child and the professionals identified as the Named 
Person being the potential casualties in a battle of political dogma. Ultimately it 
will not be a politician who has to argue the merits of the Named Person but a 
clinician establishing a relationship with a child and their family. 2  
There needs to be clarity over the “duty to consider" and the “Named Person” 
with strong assurances that the organisation employing the Named Person take 
the responsibility for any institutional deficits that result from a lack of human and 
other relevant resources. Reassurances need to be in place that the individual 
practitioner does not become become the focus of blame when they are under 
resourced for the enhanced role and it’s expectations.  
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Unite the Union from the early stages of discussion, (that ultimately resulted in 
the Scottish Governments Health Visiting implementation plan), have advocated 
for more than the promised 500 additional Health Visitors. Our suggestion of 800 
being a more realistic human resource to tackle the enhanced Health Visiting 
pathway and the expected demands of the Named Person. We believe that this 
number is indeed more accurate, the nearer we are to the end of the 
implementation plan. Simply health boards are under resourced regarding Health 
Visitors and the increasing demand moving forward will only drive these 
practitioners to a more defensive, safeguarding focused mode of working rather 
than being the agents of public health and well being that was the intended 
vision.  
 
If it adds to the deliberations of the committee I am happy to contribute oral 
evidence on behalf of Unite the Union and it’s membership at the appropriate 
time.  
In the meantime if there is any additional information that I can supply please do 
not hesitate to contact me.  
 
Yours Sincerely  
Gavin Fergie  
Lead Professional Officer  
(CPHVA, Scotland)  
Health Sector  
Unite the Union  
25th August 2017 
 

Religious Organisations 

The Christian Institute  

  
Introduction  
The Christian Institute is a non-denominational charity established for the promotion 
of the Christian faith in the UK and elsewhere, and the advancement of education. 
We are supported by around 4,000 churches and church ministers from almost all 
the Christian denominations, including 646 in Scotland. We have over 55,000 
supporters throughout the UK, including around 6,000 in Scotland.  
The Institute was the First Petitioner in the successful judicial review of part 4 of the 
Children and Young People (Scotland) Act 2014, in which the United Kingdom 
Supreme Court (UKSC) found that the information sharing provisions in relation to 
the Named Person scheme were not “in accordance with law”, as is required under 
article 8 ECHR. The UKSC also required safeguards to be provided to deal with the 
risk that the legislation might result in disproportionate interferences with the article 8 
rights of children, young people and their parents.1  
 
Summary  
Whilst we welcome the Children and Young People (Information Sharing) (Scotland) 
Bill, in so far as it goes, it is plainly at risk of further legal challenge. Instead of 
resolving the implications of data protection and human rights legislation on the face 
of the Bill, this is left to professionals themselves. Parents, children and named 
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persons will be plunged into fear and confusion. The scheme could be mired in 
further controversy and legal disputes. This is all avoidable.  
  
Background  
On 12 February 2014, a week before the Children and Young People (Scotland) Bill 
was voted on at stage three in Parliament, the Institute’s solicitor wrote to the Lord 
Advocate querying the compatibility of part 4 of the Bill with article 8 ECHR because:  
“the provisions of part 4 of the Bill would appear to fail the test of being in 
“accordance with the law” in the sense of having the qualities of accessibility, 
foreseeability and precision which would provide proper protection against arbitrary 
and oppressive use of the powers”.  
 
On this basis, the Institute’s solicitor questioned whether the provisions were “within 
the legislative competence of the Scottish Parliament” and urged the Lord Advocate 
to exercise his discretion under section 33(1) Scotland Act 1998 to refer that 
question directly to the UKSC. By letter dated 20 March 2014, the Lord Advocate 
declined to do so, and notified the Presiding Officer accordingly. The Bill then passed 
for Royal Assent.  
 
The Lord Advocate’s failure to make a reference in February 2014 proved costly for 
the Government. Two years of litigation in the Court of Session and then the 
Supreme Court could easily have been avoided. Ultimately, the UKSC in July 2016 
found the legislation to breach article 8 ECHR on precisely the same basis we 
notified the Lord Advocate in February 2014. In November 2016, the UKSC awarded 
us our costs and expenses for each stage of the legal proceedings and in relation to 
all grounds of our legal action.  
 
At the end of 2016, the Scottish Government held a period of engagement for 
stakeholders to give their views on what changes should be made to the legislative 
framework in the light of the UKSC judgment. We responded to the consultation, 
urging the following:  
 

2014 Act the right of children, young people and their parents not to accept advice, 
information, support and help which are offered by named persons.  

 

the 2014 Act but repeal them so that all data sharing is simply governed by the Data 
Protection Act 1998 (“DPA 1998”). The Government should not seek to straddle 
these two sets of complex rules (which is a source of confusion).  

 
suitable threshold.  

 

should make the seeking of consent the default position. There should be a 
presumption (rebuttable in certain limited and prescribed circumstances – by 
reference to the DPA 1998) that the subject’s consent should be sought.  
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Court drew between sensitive and non-sensitive data.  
Given the above, we welcome this current opportunity to engage with the 
Government’s attempt to fix the problems highlighted by the UKSC in the judgment.  
  
Children and Young People (Information Sharing) (Scotland) Bill  
The Bill is the Government’s response to the UKSC judgment. It will repeal or rewrite 
key parts of the 2014 Act and, in so far as it goes, represents a significant watering 
down of the Named Person legislation, not least in removing the previous duties to 
share personal information. The extent to which the Bill rewrites key sections of the 
2014 Act itself speaks of the magnitude of the changes required by the UKSC.  
Regrettably, however, the Bill adopts the narrowest of readings of the UKSC 
judgment. The UKSC expected that the changes to the Named Person legislation 
would not involve merely technical changes to the information sharing provisions in 
the 2014 Act. Having stated that changes would need to be made to the accessibility 
of the legal rules and to provide safeguards in relation to the information sharing 
provisions, the UKSC stated:  
 
“The reconsideration of the terms of the Act and the RDSG [revised draft statutory 
guidance] also provides an opportunity to minimise the risk of disproportionate 
interferences with the article 8 [ECHR] rights of children, young persons and parents. 
Consideration of these matters will involve policy questions which are the 
responsibility of the Scottish Ministers and the democratic legislature.” 3 (Emphasis 
added)  
 
Definition of wellbeing  
The UKSC viewed clarification of the notion of “wellbeing” as necessary for the 
purposes of the 2014 Act. Yet the Bill does not address this. This is surprising given 
that the promotion of wellbeing is the central purpose of the Named Person 
legislation and the scope of the named person’s functions.  
 
The UKSC was highly critical of the “notably vague” concept of wellbeing in the 2014 
Act, which the court noted lacked any definition in the Act.4 The court also warned 
that the assessment of wellbeing under the Act:  
“involves the use of very broad criteria which could trigger the sharing of information 
by a wide range of public bodies and also the initiation of intrusive inquiries into a 
child’s wellbeing”.5  
 
The lack of any robust definition of wellbeing was, in the UKSC’s view, the flaw 
which gave rise to the proportionality issues in the Named Person legislation and so 
why safeguards are needed. The Government may consider that it can address 
these issues through guidance. However, this approach is a bit like recalibrating the 
gears on a bike to address the problem of careering downhill when all along the 
problem is faulty brakes.  
Ultimately, the UKSC’s concerns about wellbeing underpinned their judgment. Not 
addressing those concerns in the legislation will place unreasonable expectations on 
professionals who are not legally qualified to ensure they exercise the named person 
functions in an ECHR- compatible manner. For example, the “Illustrative Draft” Code 
of Practice published alongside the Bill requires the practitioner to consider whether 
the promotion of wellbeing can be linked to a legitimate aim under article 8(2). The 
Code also states that even if there is a ground but only “a tenuous link to a legitimate 
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aim, then it will be difficult to demonstrate that the information sharing is lawful”.6 In 
other words, the guidance rightly suggests that a professional might comply with the 
letter of the DPA 1998 but still breach article 8 ECHR. The root of the problem is that 
the notion of wellbeing under the 2014 Act is much broader and all-encompassing 
that the grounds recognised as legitimate aims under article 8(2). 
 
In the UKSC’s view clarification of the notion of wellbeing is needed. The only place 
this can be done is on the face of 2014 Act, given the vague and broad criteria stated 
there. Failure to legislate for a clear and robust definition of wellbeing will create 
uncertainty for professionals as to the scope of their powers, and mean that the 
legislation will still fail the requirement of being in accordance with law.  
  
Voluntary nature of scheme  
Secondly, the Bill completely fails to clarify the “voluntary nature” of the named 
person service. The UKSC pointedly noted:  
 
“[T]here must be a risk that, in an individual case, parents will be given the 
impression that they must accept the advice or services which they are offered, 
especially in pursuance of a child’s plan for targeted intervention under Part 5; and 
further, that their failure to co-operate with such a plan will be taken to be evidence 
of a risk of harm.  
 
An assertion of such compulsion, whether express or implied, and an assessment of 
non-cooperation as evidence of such a risk could well amount to an interference with 
the right to respect for family life which would require justification under article 8(2) 
[ECHR].  
 
Given the very wide scope of the concept of “wellbeing” and the SHANARRI factors, 
this might be difficult.  
 
Care should therefore be taken to emphasise the voluntary nature of the advice, 
information, support and help which are offered under section 19(5)(a)(i) and (ii) and 
the Guidance should make this clear.”7  
 
Whilst the UKSC refers to the Guidance making such matters clear, the court 
nevertheless made its comment about using reconsideration of the terms of the Act 
as “an opportunity to minimise the risk of disproportionate interferences with the 
article 8 rights of children, young persons and parents”8. Yet, the Bill leaves sections 
19 to 22 of the 2014 Act untouched, making effective universal provision for the 
appointment of named persons and for the exercise of their functions.  
Given the UKSC’s strong comments, and the fact the Policy Memorandum published 
alongside the 2017 Bill reflects these directions from the court, we are at a loss to 
understand why the matter is not dealt with on the face of the Bill.9   
Indeed, it would appear that amendment to section 19 of the 2014 Act, reflecting the 
court’s comments at paragraph 95 of its judgment, is now required, given the 
changes to the information sharing provisions in the 2014 Act which now explicitly 
refer to the powers in the DPA 1998. This is because the conditions for processing 
personal data in schedules 2 and 3 of the DPA 1998 include when “the processing is 
necessary…for the exercise of any functions conferred on any person by or under 
any enactment”. But if section 19 of the 2014 Act does not clearly set out the 
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parameters of the named person functions in providing advice, support and help, 
then the information sharing provisions are uncertain. This raises concerns about 
whether they can be read at face value (and are therefore in accordance with law, as 
required by article 8). The Government has omitted to take account of the fact that 
the information sharing provisions do not operate in a vacuum.  
 
We would urge the Government to add an additional subsection to section 19 of the 
2014 Act, reflecting the wording of the Policy Memorandum, making it clear that use 
of the named person service is entirely voluntary and that the exercise of the named 
person functions does not impose an obligation on children, young people or 
parents. Along a similar vein, section 19(5) of the 2014 Act should also be amended 
to constrain the functions of the named person by reference to “where the named 
person considers it to be appropriate and necessary in order to promote” wellbeing. 
This reflects the language of the DPA 1998.  
  
In accordance with law  
The amendments to the information sharing provisions in the 2017 Act are welcome 
in that they remove the previous duty to share information. But overall we not think 
they are sufficient to render the provisions “in accordance with the law” or to address 
all the criticisms highlighted by the UKSC.  
 
Although the changes proposed in the Bill may, unlike the original provisions of the 
2014 Act, be read more easily alongside the DPA, the fact the named person or 
service provider would still have to read the 2014 Act in one hand, and several other 
sources of data protection law in the other, means that the changes cannot be said 
to be in accordance with the principles of legal certainty or the requirement to be in 
accordance with law.  
 
The Bill also fails to clarify, as the UKSC expected any post judgment legislation to 
do, the relationship between the information sharing provision under part 4 of the 
2014 Act and the requirements imposed by the DPA 1998. The UKSC was 
particularly concerned about the “logical puzzle” created by the information sharing 
provisions when read with section 35 DPA which provides that “personal data are 
except from the non-disclosure provisions where the disclosure is required by or 
under any enactment”. The Scottish Government may think that it has resolved this 
problem by removing the duty to share data which existed in the 2014 Act. However, 
the revised wording still lacks clarity as to precisely what the intended relationship is 
between the DPA and the information sharing provisions of the 2014 Act, in 
particular whether section 35(1) DPA 1998 means that the DPA provisions do or do 
not take precedence over the information sharing provision of the 2014 Act.  
Further amendments should be made to the Bill to ensure that the new wording in 
sections 23 and 26 of the 2014 Act more fully reflect the wording in the conditions for 
data sharing in schedules 2 and 3 DPA 1998. Essentially, this could be done by 
amending the wording in the Bill so that the purported powers to share in sections 23 
and 26 arise not when the service provider considers “in its opinion” that sharing 
“could” promote wellbeing, but simply when “it is necessary to promote wellbeing”. 
This amendment would be legislatively modest but its effect would be significant. 
The wording of the information sharing provisions would then dovetail with the 
working and standards not only of the DPA 1998 but also EU standards expressed in 
the Data Protection Directive and the General Data Protection Regulation (“GDPR”) 
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which replaces the Directive in May 2018. More importantly, such an amendment 
would move from a wholly subjective test to an objective test, which means that the 
exercise of any decision to share information can properly be subject to scrutiny and 
review both by the Information Commissioner and the courts.  
The Bill requires compliance with “any directly applicable EU instrument relating to 
data protection”. This should cover the GDPR. However, it doesn’t appear to cover 
other EU laws which might be directly effective (as opposed to applicable) e.g. 
provisions of EU treaties and the Charter of Fundamental Rights. If, on the other 
hand, the Bill is not using the phrase “directly applicable” in the terms in which it is 
understood within EU law, then this should be made clear in the Bill.  
Finally, none of the proposed amendments of the 2014 Act refer to the higher 
protection afforded to sensitive (as opposed to non-sensitive) data, a distinction 
reflected in the Data Protection Directive and the GDPR. The Government may 
intend to deal with this distinction in the proposed Code of Practice on information 
sharing, but sight should not be lost of the fact this distinction was an overarching 
observation made by the UKSC in their judgment.10  
 
Further judicial review  
On the basis of the above, we consider that the Bill is a good place to start, but is not 
yet sufficient to meet the criticisms of the UKSC and therefore to put the Bill beyond 
the scope of further successful judicial review. If modifications are not made to the 
Bill in Parliament, we will be urging the Lord Advocate to refer to the UKSC the 
question of whether the Bill is within the legislative competence of the Scottish 
Parliament, as we did in February 2014. Failing that, we reserve our position in 
relation to further legal action.  
August 2017  
 
1 The Christian Institute and others v The Lord Advocate [2016] UKSC 51  
2 2 Letter dated 12 February 2014 from Mr Sam Webster, in-house solicitor at the 
Institute, to Rt Hon Frank Mulholland QC.  
3 Judgment at paragraph 107  
4 At paragraph 16 the UKSC noted that “wellbeing” is not defined and that the only 
guidance as to its meaning was provided for in section 96(2) which lists eight factors 
to which regard is to be had in assessing wellbeing: namely whether the child or 
young person is or would be “safe, healthy, achieving, nurtured, active, respected, 
responsible, and included”.  
5 Judgment at paragraph 97  
6 Paragraph 37 Illustrative Draft Code of Practice on information sharing under parts 
4 and 5 of the Children and Young People (Scotland) Act 2014  
7 Judgment at paragraph 95  
8 Judgment at paragraph 107  
9 The Policy Memorandum published in June 2017 states “Children and young 
people, and their parents, can accept or reject advice, information, support and help 
offered by a named person under part 4 of the 2014 Act…This freedom of choice 
must be made clear to them. Refusal to accept advice or services offered or refusal 
to co-operate with a child’s plan is not in itself to be taken as evidence of a risk of 
harm”.  
10 E.g. Paragraph 83 of the Judgment.  
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Care For Scotland  

 
CARE for Scotland Evidence to the Education and Skills Committee on the 

Children and Young People (Information Sharing) (Scotland) Bill 
 

Introduction to CARE 
CARE (Christian Action Research and Education) is a well-established mainstream 
Christian charity providing resources and helping to bring Christian insight and 
experience to matters of public policy and practical caring initiatives across the 
UK. CARE was a Petitioner in the Judicial Review of the Children and Young People 
(Scotland) Act 2014 (the 2014 Act). Following the UK Supreme Court’s (UKSC) 
judgement, CARE has met with the Scottish Government and participated as a 
member of the GIRFEC Third Sector Stakeholder Group. Our objective has been to 
engage constructively with the Scottish Government to help it to rectify the 
shortcomings of the 2014 Act. We would be pleased to give oral evidence on 
Children and Young People (Information Sharing) (Scotland) Bill (the Bill).  
 
The Children and Young People (Scotland) Act 2014 
 
CARE understands the Scottish Government’s motivation which led to the 2014 Act. 
We have sympathy with the desire to intervene early to prevent a deteriorating 
situation resulting in the need for child protection measures and recognise the 
potential benefit for families in having access to a single point of contact in order to 
avoid needless repetition of information and to co-ordinate service provision. These 
aims underpin the creation of the Named Person role. However, such a position of 
authority and any interventions associated with it, must be proportionate to 
the circumstances of the child, respectful of parental rights, cognisant of 
family autonomy and responsive to the wishes of the child and his/her parents.  
 
The 2014 Act is problematic because it establishes the Named Person service on a 
universal basis (except for children aged 16-18 who are in the armed forces). 
Additionally, as originally drafted it required the sharing of information if a wellbeing 
concern existed which in many cases would have been in contradiction to 
professional duties of confidentiality, human rights and data protection law. 
Furthermore, the 2014 Act fails to define wellbeing, but rather promotes a very broad 
and aspirational understanding of this term. In so doing, it increases the likelihood of 
disproportionate interference with the right to private and family life. It facilitates 
intrusion by state officials into the lives of ordinary families on the basis of subjective 
assessments where no welfare grounds exist to justify such interventions.  

In 2013, CARE provided written evidence to the Education and Culture Committee in 
which we highlighted the fact that the UN Convention on the Rights of the Child 
(UNCRC) recognises the role of parents. 83  We suggested that “children’s rights 
should not be viewed in isolation from parental rights and the family context”. Citing 
the Preamble and Articles 3, 5 and 29 of the UNCRC, we stated that the Convention 

                                            
83 CARE’s written evidence is available at: 
www.parliament.scot/S4_EducationandCultureCommittee/Children%20and%20Young%20People%20(S
cotland)%20Bill/CAREforScotland.pdf 

http://www.parliament.scot/S4_EducationandCultureCommittee/Children%20and%20Young%20People%20(Scotland)%20Bill/CAREforScotland.pdf
http://www.parliament.scot/S4_EducationandCultureCommittee/Children%20and%20Young%20People%20(Scotland)%20Bill/CAREforScotland.pdf
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indicates “the central role of parents in the raising of children and the duty of State 
Parties to respect the rights of, and support, parents in this role”. Specifically, we 
expressed the concern that the proposal to introduce a Named Person for every 
child in Scotland might erode the rights and the important role of parents and civil 
liberties would be infringed. 

In 2016, the UKSC identified a number of issues with the 2014 Act.84 
 

1. It found that the information sharing provisions were incompatible with Article 
8 of the European Convention of Human Rights (ECHR). 

2. It concluded that any impression given that parents and children were 
required to accept advice given by the Named Person would be in breach of 
Article 8. 

3. It noted that wellbeing was not defined and highlighted that clarification of the 
notion of wellbeing was needed for the purposes of the 2014 Act.  

4. It pointed out that the legislation must be clear and easily understood by 
Named Persons and other professionals it affects.   

5. It pointed out that there were policy issues which the Scottish Government 
and the Scottish Parliament would need to consider.  

 
The Children and Young People (Information Sharing) (Scotland) Bill 
 
The Scottish Government has adopted a de minimis approach to complying with the 
UKSC’s judgement. By bringing forward this Bill, Ministers seek to address the 
issues of disproportionate interference in the right to private and family life and the 
perception of compulsion contained in the 2014 Act. They have failed to address the 
other matters which were raised during the Judicial Review and which merited 
comment in the UKSC’s judgement. Most notably, the Scottish Government has: 
 

1. not provided clear and unambiguous sections on the face of the Bill with 
regard to information sharing which mirror the wording in the Data Protection 
Act,  

2. provided inadequate consideration of the issue of data processing particularly 
in cases where information is gathered from children without parental 
knowledge or consent,  

3. made no specific reference to the General Data Protection Regulation,  
4. failed to amend the universal nature of the Named Person service,  
5. provided no definition of wellbeing, and  
6. relaunched the GIRFEC policy without significant amendment. 

 
The proposal in the Bill to require Named Persons to consider if they should share 
information does not address all the concerns which CARE has about the Named 
Person scheme. Although we welcome the introduction of a degree of discretion and 
discernment into the information sharing regime, we do not consider that the 
legislation and the accompanying Illustrative draft Code of Practice are sufficiently 
clear as to the circumstances in which information should or should not be shared. 
The Bill purports to grant a power to share information, but this power cannot be 

                                            
84 www.supremecourt.uk/cases/docs/uksc-2015-0216-judgment.pdf 

http://www.supremecourt.uk/cases/docs/uksc-2015-0216-judgment.pdf
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used without reference to other legislation and, in particular, the Data Protection Act 
(DPA). This is problematic because the UKSC found that the 2014 Act could not be 
read at face value and required that changes be made “to improve the accessibility 
of the legal rules”. Confusion arose because Named Persons were required to 
compare the provisions of the 2014 Act with those contained in the DPA in order to 
understand in what circumstances information could legally be shared. However, the 
DPA itself grants the power to process data in order to exercise functions under any 
enactment The UKSC stated: 
 

“The relationship between the Act and the DPA is rendered particularly 
obscure by what we have described as the logical puzzle arising from 
sections 23(7) and 26(11) when read with section 35(1) of the DPA. It is 
also necessary to ensure that the requirements of articles 7 and 8 of the 
Directive are met, so far as information falls within its scope. There are thus 
very serious difficulties in accessing the relevant legal rules when one has 
to read together and cross refer between Part 4 of the Act and the DPA and 
work out the relative priority of their provisions.”85   

 
CARE is concerned that the current Bill does not rectify this problem, but makes the 
situation worse. Named Persons and other professionals will still have to compare 
and contrast different legislation and guidance. They will need to cross refer the Bill 
with the DPA, the Code of Practice, the GDPR, the Information Commissioner’s 
guidance on the GDPR, the 2014 Act and any future data protection legislation 
passed by the Westminster Parliament. We are unconvinced that practitioners will 
have the time or legal knowledge to be able to navigate this complex interaction 
between different statutes and guidance in order to ensure that they do not share 
information inappropriately and illegally. If the Bill is passed in its current form, it is 
likely to be open to legal challenge because of this lack of clarity.  
 
In the autumn of 2016 the Scottish Government conducted a stakeholder 
engagement exercise to consult on what changes it should bring forward to amend 
the 2014 Act. CARE participated in the GIRFEC Third Sector meeting held on 1st 
December 2016. At that meeting two options were suggested. The first, which the 
Scottish Government suggested, was to bring forward replacement legislation to 
amend the 2014 Act and make the information sharing provisions compatible with 
human rights and data protection law. The second option, which we suggested, was 
to repeal the sections of the 2014 Act that relate to information sharing and rely upon 
the provisions of the DPA.    
 
Consent 
CARE welcomes the emphasis is in the Scottish Government’s policy memorandum 
and the Illustrative draft Code of Practice on the need for Named Persons and other 
practitioners to work in partnership with families and to obtain consent prior to the 
sharing of information in most cases. In our view, a clause should be included in the 
Bill to specify that such consent must be explicit and fully informed, particularly in 
relation to the sharing of sensitive personal information.   
 

                                            
85 www.supremecourt.uk/cases/docs/uksc-2015-0216-judgment.pdf, Para 83. 
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We remain uncertain of processes and procedures in circumstances where consent 
is not forthcoming and which fall short of the ‘risk of significant harm’ threshold for 
child protection interventions.  Additionally we are concerned that there remains 
some ambiguity in the Bill regarding the threshold for sharing information without 
consent. Section 1 (2) (4) and Sections 1 (3) (3) of the Bill state that a service 
provider can provide information to a Named Person if providing the information 
could, in its opinion, promote, support or safeguard the wellbeing of the child or 
young person. This terminology is open to subjective interpretation, especially as the 
concept of wellbeing contained in the 2014 Act is so broad and remains undefined.  
 
Necessity 
 
At the GIRFEC Third Sector meeting held on 17th May 2017 we emphasised that the 
DPA requires that a ‘necessity’ test be passed before information can be processed 
or shared without consent. Schedule 2 of the DPA states that information can be 
processed without consent when “necessary for the exercise of any functions 
conferred on any person by or under any enactment.” 86 Whilst paragraphs 37-40 of 
the Illustrative Draft Code of Practice address the issue of necessity, it is our view 
that the necessity requirement should be contained on the face of the Bill. In a 
situation of conflict between statute and guidance, the requirements of the legislation 
will always take precedence over those of the guidance. In this situation the 
terminology contained in the Bill differs markedly from that contained in Schedule 2 
of the DPA. Under the current proposal, Named Persons will find that they operate in 
a field of legal ambiguity where conflicting criteria for sharing information and data 
processing are contained in a variety of legal instruments and guidance.    
 
The failure to address explicitly the implications of the GDPR on the face of the Bill 
and in guidance is also problematic. At the GIRFEC Third Sector Meeting held on 
held on 10th August 2017 it was stated that the Scottish Government is awaiting the 
publication of the UK Information Commissioner’s guidance on the GDPR before it 
will be in a position to know exactly how that regulation will apply to the information 
sharing regime contained in the Bill. In the light of this, CARE suggests that 
Stage 1 of the Bill process should be delayed until after this guidance has 
been published in order to allow the Scottish Parliament to have the full 
picture of the implications of the GDPR before legislating to correct the 
deficiencies of the 2014 Act.  
 
Wellbeing 
The failure of the Scottish Government to define wellbeing in the Bill is particularly 
problematic and concerning. The UKSC judgement highlighted the fact that 
wellbeing had not been defined in the 2014 Act. It noted that only the SHANARRI 
indicators contained in Section 96 (2) of the 2014 Act provide guidance as to how 
wellbeing should be interpreted and that some of these indicators are “notably 
vague”. This broad understanding of wellbeing which is contained in the 2014 Act is 
central to the issues of proportionality that have arisen and the compatibility of the 
information sharing regime with Article 8 of the ECHR.   
 

                                            
86 The DPA, Schedule 2, Section 5 (b) at www.legislation.gov.uk/ukpga/1998/29/schedule/2 
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The Scottish Government’s promotion of a broad understanding of wellbeing is 
central to the Getting it Right for Every Child (GIRFEC) policy. The motivation for this 
approach appears to be because the UN Convention of the Rights of the Child 
(UNCRC) requires the promotion of the wellbeing of children. Ministers argued in the 
UKSC that the promotion of wellbeing was a legitimate aim under Article 8 of the 
ECHR and referred to other international instruments such as the UNCRC. However, 
the UKSC commented that although the term wellbeing is used in these instruments 
it is “not one of the aims listed in article 8 (2) of the ECHR” and that it is used in other 
international instruments such as the UNCRC “possibly not in quite as wide a sense 
as in the 2014 Act.”87 Specifically, the UKSC noted that in relation to Article 8 (2) of 
the ECHR the term wellbeing refers at the most general level to the economic 
wellbeing of the country. The UKSC went on to state: 
 

“The extent to which an individual intervention is likely to promote the 
achievement of such a general aim is however very limited. Individual 
interventions may make a greater contribution towards achieving other 
legitimate aims, such as the prevention of disorder or crime, or the 
protection of health or morals, depending on the circumstances. However, 
the more tenuous the link between the objective pursued by the intervention 
(e.g. that a child or young person should be “achieving, nurtured, active, 
respected, responsible and included”) and the achievement of one of the 
legitimate aims listed in article 8(2), the more difficult it will be to justify a 
significant interference with the individual’s private and family life.”88 

 
The UNCRC does not define the term wellbeing, but does make reference to it on a 
number of occasions.89 In its use of the term wellbeing, the UNCRC respects the 
rights of parents and families as a foundational principle. It makes reference to 
wellbeing in relation to occasions where state interference is necessary to safeguard 
the welfare of the child in circumstances of abuse, neglect, family breakdown, moral 
depravity and criminal activity. The Preamble of the Convention states that the 
signatory State Parties are:  

“Convinced that the family, as the fundamental group of society and the 
natural environment for the growth and well-being of all its members and 
particularly children, should be afforded the necessary protection and 
assistance so that it can fully assume its responsibilities within the 
community.” 
 

Article 3 (2) states:  
 
“States Parties undertake to ensure the child such protection and care as is 
necessary for his or her well-being, taking into account the rights and duties 
of his or her parents, legal guardians, or other individuals legally responsible 
for him or her, and, to this end, shall take all appropriate legislative and 
administrative measures.” 

                                            
87 www.supremecourt.uk/cases/docs/uksc-2015-0216-judgment.pdf, Para 89. 
88 Ibid. 
89 www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx 
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Article 9 (4) refers to the separation of children from their parent(s) and states that 
information concerning the whereabouts of the absent member(s) of the family 
should be provided “unless the provision of the information would be detrimental to 
the well-being of the child…”. 
 
Article 17 gives recognition to the role of the media and recognises the rights of the 
child to access information which is beneficial for his/her moral wellbeing. It requires 
State Parties to develop guidelines to protect children from material which will harm 
their wellbeing. 
 
Article 40 (4) refers to wellbeing within the context of children who have committed 
criminal offences. It identifies a number of measures which can be taken and states 
that children should be “dealt with in a manner appropriate to their well-being and 
proportionate both to their circumstances and the offence.” 
 

Our contention is that Scottish Government has misunderstood the 
requirements of the UNCRC. The UNCRC does not promote the aspirational 
vision and broad understanding wellbeing which is central to the GIRFEC 
policy. The Scottish Government has incorporated its own broad 
understanding of wellbeing into the 2014 Act and in so doing has created the 
circumstances in which Named Persons and other practitioners will find it 
difficult to ensure that their decision-making is proportionate in all cases.  

The Bill has not rectified this misunderstanding of the UNCRC. It fails to provide a 
clear distinction between welfare and wellbeing. Whereas previously state officials 
could intervene to protect and safeguard the welfare of children where there is a risk 
of significant harm, the 2014 Act and the Bill will create a situation where officials are 
required to intervene to promote, support or safeguard the general and undefined 
wellbeing of children.  

The traditional perspective was reflected in the Children (Scotland) Act 1995 which 
made the Scottish child protection system compatible with the UNCRC.  This 
suggests that the concept of wellbeing contained in the UNCRC has in the past been 
understood by the UK Government (and specifically by the Scottish Office) to refer to 
protecting the welfare of children when there is a risk of significant harm. The 
Scottish Government’s view seems to be that the ‘wellbeing’ of children includes 
their ‘welfare’. The difficulty arises in seeking to demarcate a welfare matter from 
other wellbeing concerns. In such circumstances the sharing of information without 
consent (and any associated interventions) may be problematic both in terms of data 
protection law and Article 8 of the ECHR.  

 
Other Factors 
Although the Scottish Government has stated that the Named Person scheme is 
voluntary and that a refusal to accept advice will not, on its own, be evidence of a 
risk, failure to co-operate with a Named Person remains a factor which may influence 
child protection decision-making. This may create the impression of compulsion. It is 
worth noting that the UKSC commented: 
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“… there must be a risk that, in an individual case, parents will be given the 
impression that they must accept the advice or services which they are 
offered, especially in pursuance of a child’s plan for targeted intervention 
under Part 5; and further, that their failure to co-operate with such a plan will 
be taken to be evidence of a risk of harm. An assertion of such compulsion, 
whether express or implied, and an assessment of non-cooperation as 
evidence of such a risk could well amount to an interference with the right to 
respect for family life which would require justification under article 8(2). 
Given the very wide scope of the concept of “wellbeing” and the SHANARRI 
factors, this might be difficult. Care should therefore be taken to emphasise 
the voluntary nature of the advice, information, support and help which are 
offered under section 19(5)(a)(i) and (ii) and the Guidance should make this 
clear.”90 

 
We suggest that the 2014 Act should be amended to specify the voluntary nature of 
the scheme. The universal nature of the Named Person service is a key factor to 
consider. It may be that there should be a formal process to activate the Named 
Person which requires initiation by the parents or the young person (if aged over 12) 
concerned. This would result in a better targeted service which would be 
proportionate and more likely to improve the well-being of those children who need 
extra support by not flooding Named Persons with responsibility to monitor the 
wellbeing of all the children under their authority.    
 
The universal nature of the Named Person scheme, combined with other 
responsibilities, raises the prospect of routine harvesting of information on children in 
order to monitor their wellbeing. There may be pressure to conduct fishing 
expeditions to identify perceived wellbeing needs. In many cases this will involve 
subjective judgements based on insufficient information and may be incompatible 
with the law on data processing. For example, we are aware that some primary 
schools are conducting wellbeing surveys which children are required to complete 
without parental consent having been obtained or parents even being informed of the 
survey. The justification for these surveys is so that schools can track wellbeing in 
order to satisfy Education Scotland’s inspection requirements. Collecting data 
through such surveys without parental knowledge is inappropriate. For children aged 
under 12, the consent of parents would be required in order for such data collection 
to be compatible with the DPA. We have raised this matter with the Scottish 
Government. 
 
CARE has raised with the Scottish Government the need for a truly independent 
complaints apparatus. We suggested that a tribunal should be established with the 
power to compel public authorities to act to rectify behaviour and compensate victims 
in cases where Named Persons have acted inappropriately and/or illegally. The 
present procedure whereby complaints are dealt with internally by the organisation 
providing the Named Person is insufficient to inspire confidence in the impartiality of 
the process may raise issues under Article 6 of the ECHR. Although appeals can be 
made to the Scottish Public Services Ombudsman (SPSO), he has no power to 

                                            
90 www.supremecourt.uk/cases/docs/uksc-2015-0216-judgment.pdf, Para 95. 
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compel public authorities to act on his recommendations. The SPSO should be given 
the power to compel public authorities to adhere to his recommendations.  
 

CARE for Scotland Public Affairs, August 2017 

Catholic Parliamentary Office 

Submission to the Education and Skills Committee following its call for evidence on 
the Children and Young People (Information Sharing) (Scotland) Bill 
 
25th August 2017 
 
Submitted by: Anthony Horan, Director of the Catholic Parliamentary Office 
Concerns remain about the named person scheme generally, particularly around the 
need for the scheme when greater investment in the existing system could bring 
about the outcomes required to improve the safety and wellbeing of our children, 
while at the same time respecting and protecting basic rights of parents and of the 
family, including the right to a private and family life. The need for new legislation in 
this area remains highly questionable. 
  
It is, however, welcome that the Bill makes clear that information will only be shared 
if it is likely to ‘promote, support or safeguard the wellbeing’ of the child or young 
person.  Also welcome is the voluntary nature of the scheme. There are, however, 
outstanding concerns around the term ‘wellbeing’ and the lack of statutory provision 
around the scheme’s voluntary aspect, and these are explored below. 
 
The Policy Memorandum acknowledges that most of the support a child or young 
person needs will come from their family, but if additional support or information is 
required “the 2014 Act will empower children, young people and parent to access 
support to promote or safeguard a child’s or young person’s wellbeing, if and when 
they need it, through a named person service that makes a clear contact available to 
work in partnership with them.” This section of the Policy Memorandum alludes to 
the voluntary nature of the scheme. 
  
The Policy Memorandum further states that “the information sharing provisions 
contained in the Bill will ensure that the rights of children, young people and parents 
are respected when information is shared under Parts 4 and 5 of the 2014 Act for the 
purposes of promoting, supporting or safeguarding children’s or young people’s 
wellbeing” and that ”Children and young people, and their parents, can accept or 
reject advice or services offered in pursuance of a child’s plan for targeted 
intervention under Part 5 of the Act….This freedom of choice must be made clear to 
them. Refusal to accept advice or services offered or refusal to cooperate with a 
child’s plan is not in itself to be taken as evidence of a risk of harm.” Again, the 
voluntary nature of the scheme is referred to. Yet before exploring concerns about 
the truly voluntary nature of the scheme there remains a question mark over the 
threshold applicable to the principle regarding a refusal to accept advice or services 
offered. Will there be instances when a named person is duty bound to record such 
refusal to cooperate as evidence of risk of harm? In which case is this principle not 
absolute? 
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As the Policy Memorandum makes clear: the service is voluntary and, as a result, we 
would expect there to be no uncalled for, unwanted, unwelcome or unnecessary 
intrusions into the life of a child or young person and their family by a named person. 
However, this element is not included in the legislation itself which begs the question 
as to whether or not the scheme is genuinely voluntary. In order to be truly voluntary 
surely the principle should have the full weight of the legislation behind it? The 
principle of the scheme being voluntary is further called into question by the inability 
of parents to opt-out of having a named person appointed to their child. Again, if the 
scheme is to be truly voluntary then surely the option to opt out must be built in. 
  
The accompanying Code of Practice correctly points out that when sharing personal 
information the consent of the person to whom the information relates must be 
sought before the information is shared. Recourse must be had to the Data 
Protection Act when proposing to share sensitive personal data and this layer of 
protection is welcome though entirely expected. There remain, however, deep 
reservations about how this new legislation relates to the Data Protection Act and 
other relevant pre-existing legislation.  
  
There is a fundamental responsibility on the part of the authorities to respect a 
person’s right to respect for private and family life as protected under Article 8 of the 
European Convention on Human Rights (ECHR). Only lawful and proportionate 
interference is legitimate under Article 8 and authorities must tread very carefully in 
this area. The authority must be satisfied that it meets the required test and there 
can be little room for doubt. It is imperative that Article 8 of the ECHR is fully 
respected and that public authorities do not interfere with family/private life in a way 
that compromises the protections offered by Article 8. This would be tantamount to a 
gross intrusion on the part of the state. 
Public authorities, should they believe interference to be necessary, must be certain 
of the legitimate aim and ensure that any interference is proportionate to achieve that 
legitimate aim. There can be no abuse of or cutting corners in relation to this 
fundamental right. 
 
We are greatly concerned by the Faculty of Advocates response to the Bill, in 
particular the Faculty’s overriding view that some of the Supreme Court’s criticisms 
“will continue to apply if the Bill as drafted is passed and the accompanying Code of 
Practice is approved” and its concern that the Code of Practice lacks clarity. The 
Code would certainly benefit from clearly defined technical terms and a chart or 
diagram illustrating the various steps required to be taken when considering whether 
or not to share information. Without clearly defined parameters there is an increased 
risk of the legislation not being properly applied and the proposed system failing. 
This is complex law and complex law requires greater clarity, including precise terms 
and ease of accessibility to those expected to apply it. 
 
The draft Bill would itself benefit from changes such as the addition of terms on 
consent and informing relevant persons that information is to be shared, as 
stipulated in the Code of Practice. It would also benefit from a clearer definition of 
wellbeing. These are fundamental elements of the process and they should be given 
due reverence by being included in the legislation and not an accompanying 
document which carries little weight in comparison. The same must also be said with 
respect to the supposedly voluntary nature of the scheme. 
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Ultimately, this legislation must balance the responsibility of the state to do what it 
legitimately can within its purview to protect children and young people with the 
rights of parents and children to live a family life in private. The proposed changes 
address some of the failings of the original legislation though there still remains a 
question mark over the need for the legislation at all. It is absolutely critical that in 
applying the provisions of this Bill all stakeholders, including the Scottish 
Government, acknowledge that respect for parental primacy and the right to private 
family life is paramount. 

CrossReach Children and Family Service 

August 2017 

We are responding to the Scottish Parliament’s call for evidence in relation to the Bill 

and a call for views on the illustrative draft Code of Practice. 

 

CrossReach delivers a range of services to children, young people and families in a 

variety of settings throughout Scotland and is the Social Care Council of the Church 

of Scotland. As most of our support is tailored to meet children’s and young person’s 

specific needs, we are supportive of sharing the key message of wellbeing and 

getting it right for every child across all professionals, practitioners and families so 

we help to achieve good outcomes for children in Scotland.  GIRFEC principles 

should continue to be promoted as a valuable framework and ‘tool’ for children and 

families to use, as well as for practitioners across children’s services. 

 

We have provided some comments and observations on some specific points from 

the Code of Practice on Information Sharing: 

 

1. The Code of Practice applies to all practitioners who may provide information 

under Parts 4 & 5. This is welcomed as this will be helpful both to our services 

and those we work with in the ongoing implementation of GIRFEC, and in 

providing additional safeguards in relation to information sharing. 

2. The duty to “consider” whether to share information places the responsibility 

on the practitioner and each organisation to make the decision whether or not 

to share information. There is therefore a need for clear advice, guidance and 

support so that these decisions are made safely and consistently and in the 

best interests of children and their families. This will necessitate clear national 

guidance as well as good local procedures. 
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3. A Code of Practice for such an Act should provide this clarity and be a reliable 

tool for any individual, community group, or other organisation working with 

children and young people across Scotland. However, the draft copy is 

principally written within a legal framework.  It requires more detail and it 

would be helpful to provide a user friendly guide with relevant examples of 

scenarios and Q&A. 

4. In terms of sharing without consent, we feel that it would be helpful to define 

these situations more clearly in the code of practice. For example: Section 6 

-  (ii) (d) the best interests of the child (this requires definition) 

- (iii) there is some other compelling reason not to inform the person (this 

requires further explanation or examples). 

5. The terminology of “Wellbeing” remains a vague and undefined concept, the 

code of practice simply states the eight factors under the acronym of 

SHANARRI.  This issue had previously been highlighted, but appears to have 

gone unnoticed.  CrossReach Children & Family Services in particular are 

supportive of the wellbeing outcomes as a uniform way of assessing and 

monitoring a child’s / young person’s wellbeing on an ongoing basis, as they 

are easily shared and understood by parent/carers and other practitioners 

potentially involved with the child and the Child’s Plan.  We would welcome 

however greater clarity or a specific definition of “wellbeing”.  

6. The draft Code states on numerous occasions (10; 15; 17) that “you should 

record you actions, the reasons for them, and any views expressed.” With the 

increasing requirements for data protection, as stated in the DPA and the 

forthcoming GDPR (General Data Protection Regulation 25/05/18), the 

statement needs to be more clearly explained and defined, stating how and 

where such ‘recordings’ should be made; how long such records need to be 

stored securely; and how they could be shared if the need ever occurred.  

7. There is no reference to the reforms about to be introduced through the 

General Data Protection Regulation which is due to come in to force on 25th 

May 2018. 

We appreciate the opportunity to comment and are willing to engage in further 

discussion as and when it is suitable.  

Sheila Gordon 
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Director, Children & Family Services 

CrossReach 

United Free Church of Scotland 

Thank you for the invitation to submit a written response to your call for evidence. 
When the United Free Church of Scotland General Assembly met in Perth in June of 
this year the following motion was put and unanimously agreed: 
“The General Assembly welcome the decision of the Supreme Court on the 
Children & Young People (Scotland) Act 2014.  
The General Assembly urge the Scottish Government, in their re-drafting of the 
legislation, to consult widely, so that any final legislation addresses 
holistically the needs and well-being of children and young people so that 
beyond correcting the issues of information sharing there are measures to 
encourage and strengthen the family as a vital element of their well-being.” 
 
The Church and Society committee would make the following observations and 
comments regarding the Bill:- 

 An important aspect of the Bill is the duty to consider before sharing 
information.  Will this in itself ensure a consistent approach across the 
country, bearing in mind that wellbeing indicators are much broader and not 
always so easy to define compared to child protection concerns? 

 The need for a Code of Practice is recognised but the illustrative draft still 
means that the named person, or whoever is considering sharing information, 
has to make a judgement that puts a lot of onus on them as to whether it is an 
appropriate response. 

 Resources to provide adequate training will be required for all those involved 
in information sharing, not just the named persons. 

 Need for a clear guidance leaflet for young people and parents about the 
process of information sharing, the need for consent and the avenues 
available to find out about what information has been recorded over time and 
making a complaint. 

 With the various caveats about obtaining consent, how easy would it be to 
have a complaint upheld if a young person or parent believed consent had not 
been given or information had been obtained inappropriately? 

 In recent years there has been more of an issue between the rights of the 
child and the rights of parents to have access to information that, for example, 
doctors may have about their child.  When it comes to the broader issue of 
wellbeing, who decides the balance to be struck? 

Conclusion 
The committee welcomes the Scottish Government’s willingness to continue to 
engage with stakeholders in order to improve the quality of service in support of 
children and young people. 
The Bill is meant to bring consistency, clarity and coherence to the practice of 
sharing information.  It is therefore worrying that the Faculty of Advocates have 
expressed concern about the lack of clarity in the legislation and the burden being 
placed on professionals to assess whether it is appropriate to share information.  
The committee is of the view that such concerns should be addressed. 
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Education and Skills Committee 

Briefing from Scottish Government officials on the Children and Young People 
(Information Sharing) (Scotland) Bill 

Paper by the clerk 

Introduction 

1. This is the Committee’s first session on the Bill and will consist of a briefing from
Government officials, including the Bill Team Leader.

2. The purpose of this session is to allow the Government to brief the Committee in
detail on matters such as: what each section of the bill does; its financial
implications; its delegated powers; the consultation undertaken in producing the
bill and any other matters that the Committee considers would be useful context
in taking forward its scrutiny of the Bill.

Reference material 

3. The Bill and its accompanying documents are available on the Parliament
website:
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/105191.aspx

4. The written submissions received to the Committee’s call for evidence are
available here:
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/105
563.aspx

5. In addition, the Committee wrote to the Cabinet Secretary following the Bill’s
introduction seeking details of any amendments planned to the Bill and further
information on the illustrative Code of Practice. The Cabinet Secretary’s
response is available at Annexe A of this paper.

6. The Committee was copied into correspondence from the Finance and
Constitution Committee to the Bill Team Leader, Ellen Birt, summarising points
raised in the submissions it received on the financial implications of the Bill. This
letter is attached at Annexe B of this paper and the written submissions received
by that Committee are available online here:
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/105
778.aspx

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/105191.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/105563.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/105563.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/105778.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/105778.aspx
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ANNEXE A 

EXTRACT OF A LETTER FROM THE CABINET SECRETARY FOR  
EDUCATION AND SKILLS 

26 July 2017 

 

Children and Young People (Information Sharing) (Scotland) Bill  

Stage 2 or 3 amendments  

No Government amendments are planned at this stage.  

Consultation on the Code of Practice  

The Scottish Government has published an illustrative draft Code of Practice to 
accompany the Bill. The illustrative draft Code of Practice is provided to help the 
Parliament better understand how the powers in sections 268 and 408 of the Bill, 
that Parliament is being asked to confer on the Scottish Ministers, may be exercised. 
This is to aid the Parliament's understanding of those provisions and how they may 
be operated in practice.  

The illustrative draft Code of Practice is based on the law as it currently stands which 
is appropriate at this stage. It will be for the Parliament to decide, in due course, 
whether to confer this power on Ministers. Only once the Bill is passed and has 
received Royal Assent, and the precise power conferred to Scottish Ministers is 
clear, can a consultation on a draft Code of Practice be undertaken. The powers set 
out in sections 268 and 408 provide for scrutiny of any draft code of practice by the 
Parliament.  

During the passage of the Bill my officials and I will continue to engage closely with  
stakeholders and the Committee and will reflect on views expressed during the 
passage of the Bill in the preparation of a draft code of practice in due course. The 
Code will, amongst other things, need to take account of the law as it stands at that 
time, including the EU General Data Protection Regulation of 2016 which will apply 
from 25 May 2018.  

Timetable  

Thank you for notice of the evidence session planned on 1 November. My office is in 
touch with yours to agree attendance. 

 

http://www.scottish.parliament.uk/S5_Education/General 
Documents/20170726InLtrFromDFMtoConvenerReLtr070717reSubLeg.pdf  

  

http://www.scottish.parliament.uk/S5_Education/General%20Documents/20170726InLtrFromDFMtoConvenerReLtr070717reSubLeg.pdf
http://www.scottish.parliament.uk/S5_Education/General%20Documents/20170726InLtrFromDFMtoConvenerReLtr070717reSubLeg.pdf
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ANNEXE B 
 

LETTER FROM THE FINANCE AND CONSTITUTION COMMITTEE TO THE 
SCOTTISH GOVERNMENT 

 
28 August 2017 

 
Children and Young People (Information Sharing) (Scotland) Bill - Financial 
Memorandum 
 
Dear Ellen,  
 
The Committee issued a call for views on the Financial Memorandum which closed 
on 8 Aug and received 17 responses. All responses have been published on the 
Committee’s website.[1] The Committee agreed to write to you setting out the main 
points raised by respondents and to copy to the lead committee to help aid their 
Stage 1 scrutiny of the Bill. 

A number of respondents felt that the FM was reasonable in its estimation of the 
costs of the Bill however some respondents raised a number of issues— 
 

 Additional costs relating to training. Trainer costs, Staff costs and 
potentially travel / accommodation costs (NHS Orkney, South Lanarkshire 
Council, Aberdeenshire Council) 

 Some ‘uplift’ for island (and other remote rural settings) is required, for 
example no allowance appears to be made to back fill teaching heads in 
small schools.(NHS Orkney) 

 Whilst there is some provision for Education staff who will operate as 
Named Person the numbers involved who require the training are likely to 
be more than those proposed in the financial memorandum. A more 
reflective cost for Education in South Lanarkshire is £147,864, which is 
based on the actual numbers of staff listed below who will require the 
refreshed guidance and training at least 7 hrs per staff member. (South 
Lanarkshire Council) 

 The FM does not include any funding to support the training on 
requirements of the Bill for Social Work staff. (South Lanarkshire Council, 
West Dunbartonshire Health and Social Care Partnership) 

 There is a need to revised guidance material to be issued to all staff in who 
work directly with children and families (South Lanarkshire Council, 
Glasgow City Health & Social Care Partnership, Glasgow Children’s 
Services, East Renfrewshire Council, Aberdeenshire Council, Association 
of Directors of Education) 

 No consideration given within the memorandum regarding financial 
commitments for Police Scotland. The likely finance and resource 

                                            
[1]

 http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/105778.aspx 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/105778.aspx


Agenda Item 4  ES/S5/17/21/4 
 

4 
 

commitment required by Police Scotland to effectively implement the new 
legislation within the required timescales should be considered on a par 
with our colleagues in local authorities and health boards. (Police Scotland) 

 Police Scotland will still require to develop and deliver its own bespoke 
training packages and additional support materials. Consideration should 
be given to funding this provision. There also appears to be an assumption 
that Police Scotland will not require to backfill training abstractions when 
financial provision is being made in respect of other agencies. Police 
Scotland would hope that this would be subject of further consideration by 
Scottish Government. (Police Scotland) 

 The Financial Memorandum appears to only take account of costs for year 
one with no financial provision thereafter, with an expectation that all 
recurring costs of training will be absorbed into business as usual. (Police 
Scotland) 

 Potential additional costs incurred from dealing with Freedom of 
Information requests (Police Scotland, Aberdeenshire Council) 

 The cost of revising local procedures and guidance combined with staff 
training with regard to the legal changes and the duty to comply with the 
Code of Practice is likely to be considerably more than has been 
estimated.(Argyll and Bute Health and Social Care Partnership) 

 It is difficult to predict at the present time the impact of the revised Data 
Protection Regulations 2018. (Argyll and Bute Health and Social Care 
Partnership) 

 There is insufficient resource being allocated for training, education and 
supervision for health visitors, and the one off nature of the training. (Royal 
College of Nursing) 

 There will be additional time required to record every information sharing 
decision. This will have a time implication for managers and administrative 
staff in schools. It is important that national guidance provides good advice 
and keeps these processes clear and as simple as possible to support 
staff.(Stirling Council) 

 Training backfill expenses should include the following Social Work, Acute 
and Adult Services, Police Scotland and the Third Sector. (Glasgow City 
Health & Social Care Partnership, Glasgow Children’s Services, NHS 
Ayrshire and Arran, East Renfrewshire Council) 

 Concerns regarding the proposal to establish a “small project team of 4 
people to engage in a programme of design and co-produce generic and 
topical resources for stakeholder groups”, at the cost of £180,000. ‘The 
reason we question this approach, is because of past experience, in 2016 a 
National CPD Named Person programme was delivered to Health Visitors, 
the reports back were that the training was too basic and did not meet their 
needs. They felt the knowledge they had gained from local training, meant 
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they knew more than the trainers’. (Glasgow City Health & Social Care 
Partnership, Glasgow Children’s Services) 

 Additional costs from services such as – Social Work, Paediatrics, Accident 
& Emergency, AHPs, CAMHS, Mental Health and Addiction Services and 
from a Partnership perspective there is a wider issue with regard to all 
those that come into contact with children and young people in the course 
of their day to day work where their principle client is an adult;there are 
many services however we would wish to prioritise; Adult Mental Health, 
Addiction Teams, Housing and Social Services. The information duties and 
responsibilities have an impact on those sectors and therefore 
consideration will need to be given to training and raising awareness. (NHS 
Ayrshire and Arran) 

 No reflection of costs relating to the impact of information sharing 
provisions on training and raising awareness for the wider staff group in 
health boards regarding their role in information sharing with the NP 
relating to any child wellbeing concerns they have identified. These staff 
groups include Adult Mental Health, Substance Misuse, CAMHS, Paediatric 
staff, GP’s, Dental, Allied Health Professionals. Learning Disability, 
Accident and Emergency staff.(NHS Tayside) 

 Additional administrative and reporting costs (Aberdeenshire Council, NHS 
Tayside ) 

 
Yours sincerely, 
 
 
 
Dr James Johnston, 
Clerk to the Committee 
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